per la distinzione rep/plein contentieux io direi piuttosto qualcosa del tipo. In the framework of rep the powers of the Judge were limited to annul the act, leaving it to the administration to draw the consequences of such an annulation. In the framework of plein contentieux, the powers of the judge were more developped, including especially the allocation of damages. Since 1995 the administrative courts also have the power to address injunctions to the administration, and this has somewhat blurred a distinction which was never absolute, and had only consequences on the types of requests arguments that the appellant could present within two months after the relevant act had be published or notified to them. 

Invece non e vero che il plein contentieux non sia un controllo di legalità. Per la tua info, l'eccellente discorso di Jean-Marc Sauvé: http://www.conseil-etat.fr/Actualites/Discours-Interventions/L-injonction-la-loi-du-8-fevrier-1995-apres-vingt-ans-de-pratique
Dopodiché hai ragione nel senso che l'art. 263 TFEU era direttamente ispirato dal rep francese, tranne per la definioine dell'interesse ad agire del ricorrente, molto più strettamente collegata alle soluzioni tedesca ed italiana.(il 265 èra piuttosto ispirato dal diritto tedesco)
Burden of proof vs duty to give reasons in administrative law.
1. Introduction.

The central issue in administrative law is the amount of power given to public authorities and the safeguards provided to those potentially affected by the exercise of those powers. This translates in the actual configuration chosen to design the reciprocal roles of public administrations and courts. Otherwise said, the question is how probing are the courts in answering challenges brought by individuals and companies against administrative decisions?

The answers given to this question in different jurisdictions may be classed along a continuum, going from the most hands off to the very probing approach.
 The different takes on this common problem are couched in the specific legal parlance of each jurisdiction. Most jurisdictions however have some notion which can loosely translated in discretion. These notions vary widely if not wildly. Quite often discretion is confused with or treated the same as complex factual assessments. In many jurisdictions the idea is that the review of discretionary decisions and possibly also of complex factual assessments requires different degrees of caution on the part of the courts or even deference towards the administration.


 These are judicial review issues. The way administrative law substantive and procedural rules are drafted may significantly impact on the question of the degree and standard of review performed by the courts, ultimately shaping the administrative law model embraced in any given jurisdiction.

Faced with different traditions the ReNEUAL project had to make some hard choice in drafting Book III coming up with what appears to be a reasonable consolidation of the law as it is which will not stand in the way of possible further developments in the case law.
2. A few very basic notions of comparative administrative law.

The French developed the distinction between recours pour excès de pouvoir and plein contentieux. Basically, under the theory of recours pour excès de pouvoir the administrative courts – which courts have competence to entertain actions brought against administrative decisions is a relevant variable in comparative law analysis which will not be dealt with here for reasons of space – are normally confined to review to legality of decisions taken, rather than their expediency. If they find the decision wanting, they can annul it, and the public administration will be normally empowered to take a (hopefully legal) new decision. In those matters in which the administrative courts enjoy plein contentieux, however, they can go beyond legally and assess the merits of the administrative case, possibly taking a different decision instead and in the place of the administrative authority and awarding damages. Plein contentieux is obviously very probing.
The French distinction between recours pour excès de pouvoir and plein contentieux has much travelled, so much so that we find it in the different rules in Articles 261 and 263 TFEU. Under Article 261 the Court of Justice may be given “unlimited jurisdiction with regard to the penalties provided for in such regulations”. The best known – and the most relevant here – instance is provided by Article 31 of Council Regulation (EC) No 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty. It provides that “The Court of Justice shall have unlimited jurisdiction to review decisions whereby the Commission has fixed a fine or periodic penalty payment. It may cancel, reduce or increase the fine or periodic penalty payment imposed”. The reasons for the provision are not much clarified in Recital 33 according to which “Since all decisions taken by the Commission under this Regulation are subject to review by the Court of Justice in accordance with the Treaty, the Court of Justice should, in accordance with Article 229 [now Article 261 TFEU] thereof be given unlimited jurisdiction in respect of decisions by which the Commission imposes fines or periodic penalty payments”. Article 261 give the law maker an option rather than imposing a choice as to the type of jurisdiction to be conferred on fines and similar. One would have expected some real reasons for the choice made. 
Instead, under Article 263(1) TFEU 

The Court of Justice of the European Union shall review the legality of legislative acts, of acts of the Council, of the Commission and of the European Central Bank, other than recommendations and opinions, and of acts of the European Parliament and of the European Council intended to produce legal effects vis-à-vis third parties. It shall also review the legality of acts of bodies, offices or agencies of the Union intended to produce legal effects vis-à-vis third parties. 
Legality is further specified in Article 263(2) under which the Court of Justice has jurisdiction in actions brought “on grounds of lack of competence, infringement of an essential procedural requirement, infringement of the Treaties or of any rule of law relating to their application, or misuse of powers”.
The distinction between legality and merits is well known in many jurisdictions – even if it may make little sense in others – but these notions may be understood very differently, once more leading courts to be more or less probing in reviewing administrative decisions. Article 263(2) TFEU lists the grounds of legality review according to the French tradition, but the list may be different and their understanding may in any event vary in different jurisdictions.
Which leads to another question: what is reviewed? The answer is easy for merits review (or appeal in some jurisdictions): the content of the decision is reviewed. The same is true in case of breaches of the clear black letter of the law. The decision will be stricken down in legality review. Concerning the review of decisions involving elements of discretion or more or less complex factual assessments, the answer is more complicated and very much depend on the intensity of the review which is practiced. In most jurisdictions compliance with procedural rules will be reviewed. However, in those jurisdictions giving a very had look to the administrative decisions breaches of forms and procedure might be waived when the decision is sound on its merits. This last option will obviously be foreclosed to courts having opted for a hands off approach. Often enough, public authorities will be held to be under a duty to give reasons, and the existence thereof and, if so, their cogency, consistency and sufficiency to uphold the decision taken will be reviewed in lieu of the substance of the decision itself. Here again, a more or less hard look is possible with reference to the scrutiny of the reasons given.
As is well known, a quite sweeping duty to give reasons in enshrined in Article 296(2) TFEU. Under this provisions, which reiterates a rule which was already present at the dawn of European integration, “Legal acts shall state the reasons on which they are based and shall refer to any proposals, initiatives, recommendations, requests or opinions required by the Treaties”.
 What is special of EU law is that the duty to give reasons extends to legislative acts, but Article 296(2) lays down a rule well known to the administrative law of many Member States. As it was rightly remarked, “reason-giving is a core value of rational administration”.
 This rule is reaffirmed in Article 41 of the EU Charter of Fundamental Rights as an essential component of the right to good administration. Under Article 41(2) this right includes “the obligation of the administration to give reasons for its decisions”.

The purpose of the obligation to state the reasons is to enable the Courts to review the legality of the decision and to provide the person concerned with sufficient information to make it possible to ascertain whether the decision is well founded or whether it is vitiated by a defect which may permit its legality to be contested.
 As the Court of Justice stressed again very recently, 
the effectiveness of the judicial review guaranteed by Article 47 of the Charter of Fundamental Rights of the European Union requires that, as part of the review of the lawfulness of the grounds which are the basis of the decision to include a person’s name on the list of persons subject to restrictive measures, the Courts of the European Union are to ensure that that decision, which affects that person individually, is taken on a sufficiently solid factual basis. That entails, in this instance, a verification of the factual allegations in the summary of reasons underpinning the acts at issue, in order to review whether those reasons, or, at the very least, one of those reasons, deemed sufficient in itself to support those acts, is substantiated.

In the end, the question as to the intensity of judicial review often translates into how demanding are courts as to the reasons given by the decision maker. Courts may be content with any reason given provided it is not totally unreasonable, or demand (what to them appears as) plausible reasons, or, in case of very probing courts, they may ask for compelling reasons which do not allow for any other alternative narrative. Also administrative authorities may be asked to give reasons as to the procedural steps taken in coming to the decision rather that as to the content of the decision itself.

If compelling reasons are asked, however, the boundaries between legality and merit reviews become blurred not to say they evaporate. In this case it is probably truer to say that the public administration is asked for more than reasons, it is asked for unambiguous and conclusive evidence. Which leads us to a completely different – or at least quite distinct – paradigm for administrative action.
3. Legal transplants gone awry: judicial review of competition decisions.

All of the above is indeed relevant if and to the extent to which the public authority is actually given the power to impose its will, with citizens and companies left with the option to challenge the decision taken. A stronger safeguard of the interests of those concerned – and arguably an attenuated concern for the fast and effective pursuit of the general interest – is to be found in those system which deny public administrations a decision making power and only give them a power of initiative to bring action in front of the courts. This entails a change of perspective from duty to give reasons to burden of proof. This different approach to administration can easily excalate to adversarialism.

Arguably this is to some extent the case with US antitrust law. The Sherman Act 1890 did not lay down administrative breaches.
 Quite on the contrary, it assorted different agreements and actions in restraint of trade with criminal sanctions and civil law remedies such as declarations of illegality. So much so that a cause of action was also recognised to the benefit of aggrieved competitors. Procedurally, it provided for court proceedings. Under what has become Title 15 U.S. Code § 4 - Jurisdiction of courts; duty of United States attorneys, 

The several district courts of the United States are invested with jurisdiction to prevent and restrain violations of sections 1 to 7 of this title; and it shall be the duty of the several United States attorneys, in their respective districts, under the direction of the Attorney General, to institute proceedings in equity to prevent and restrain such violations. Such proceedings may be by way of petition setting forth the case and praying that such violation shall be enjoined or otherwise prohibited. When the parties complained of shall have been duly notified of such petition the court shall proceed, as soon as may be, to the hearing and determination of the case; and pending such petition and before final decree, the court may at any time make such temporary restraining order or prohibition as shall be deemed just in the premises.

A public administration – the Federal Trade Commission - was then given some role, but as an instrument of the court. Under 15 U.S. Code § 47 - Reference of suits under antitrust statutes to Commission, 

In any suit in equity brought by or under the direction of the Attorney General as provided in the antitrust Acts, the court may, upon the conclusion of the testimony therein, if it shall be then of opinion that the complainant is entitled to relief, refer said suit to the Commission, as a master in chancery, to ascertain and report an appropriate form of decree therein. The Commission shall proceed upon such notice to the parties and under such rules of procedure as the court may prescribe, and upon the coming in of such report such exceptions may be filed and such proceedings had in relation thereto as upon the report of a master in other equity causes, but the court may adopt or reject such report, in whole or in part, and enter such decree as the nature of the case may in its judgment require.

The Federal Trade Commission is given what in Europe would be more easily be understood as administrative powers under Title 15 U.S. Code § 45 - Unfair methods of competition unlawful; prevention by Commission. The Commission is indeed empowered in this case (and directed) to prevent persons, partnerships, or corporations (with some exceptions), from using unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce. However, the decision becomes final only after the expiration of the time allowed for filing a petition for review, if no such petition has been duly filed within such time, and the courts are given the power “to affirm, enforce, modify, or set aside orders of the Commission”. This is merits review. In such a context it is fully justified to reason in terms of evidence, and thence of standard of proof, rather than the duty to give reasons. In merits review the Federal Trade Commission and the companies accused of unfair competition will square off against each other, with the Commission called to prove that “the act or practice is likely to cause substantial injury to consumers which is not reasonably avoidable by consumers themselves”; if successful the defendant will have to show that the injury is “outweighed by countervailing benefits to consumers or to competition”.

For some reasons, which would deserve to be thoroughly investigated in a much longer paper, some aspects of the US model have made a big inroad in EU competition law.
The Treaty provisions giving the Commission the power to enforce competition rules enacted by them have been implemented in Council Regulation (EC) No 1/2003. Article 2 thereof deals with burden of proof providing that 

In any national or Community proceedings for the application of Articles 81 and 82 of the Treaty, the burden of proving an infringement of Article 81(1) or of Article 82 of the Treaty shall rest on the party or the authority alleging the infringement. The undertaking or association of undertakings claiming the benefit of Article 81(3) of the Treaty shall bear the burden of proving that the conditions of that paragraph are fulfilled.

The provision is cursorily explained in the recitals. Recital 5 refers to the need to reconcile the general interest in the proper functioning of the internal market with the safeguard of the rights of the undertakings involved and to translate this into the allocation of the burden of proof: “In order to ensure an effective enforcement of the Community competition rules and at the same time the respect of fundamental rights of defence, this Regulation should regulate the burden of proof under Articles 81 and 82 of the Treaty”. Recital 5 also indicates that the Regulation “does not affects neither national rules on the standard of proof nor obligations of competition authorities and courts of the Member States to ascertain the relevant facts of a case, provided that such rules and obligations are compatible with general principles of Community law”. Of course it might be debated which margins of autonomy are the Member States actually left once the rules on this matter are said to flow from fundamental rights concerns.

What is more relevant here is that the recital also introduces some form of qualification to the notion – but not to the allocation – of the burden of proof. More specifically, Recital 5 indicates that 

It should be for the party or the authority alleging an infringement of Article 81(1) and Article 82 of the Treaty to prove the existence thereof to the required legal standard. It should be for the undertaking or association of undertakings invoking the benefit of a defence against a finding of an infringement to demonstrate to the required legal standard that the conditions for applying such defence are satisfied.
The obvious issue here is which the ‘required legal standard’ provided that, as it will be indicated below, very different ones may be envisaged.

Is this a sort of carte blanche given to the EU courts to attune both the standard of proof and the intensity of judicial scrutiny, is it an oblique reference to the duty to give reasons, is it what?
4. Much ado about nothing?

Reference to the standard of proof represents a quite radical departure from the administrative law pattern which demands that public administrations fully investigate all the facts on which their decisions are to be based and assess all public and public interests involved rather than blindly crusading on behalf of one general interest. In Europe administrative law has not been shaped on adversarial patterns.
 Some administrative law systems translate this in rules against bias (which is considered to be the second pillar of natural justice) requiring that “a decision-maker must approach a matter with an open mind that is free of prejudgment and prejudice”.
 
This does not mean that the Commission is one sided when investigating competition cases. The problem is that once proceedings for the enforcement of competition rules are morphed along a judicial pattern through reference to the burden of proof one may easily – and legitimately – start to question the dual role played by the Commission as both prosecutor and judge, something which is abhorrent not just to common lawyers. Lord Coke’s intimation that “one cannot be judge and attorney for any of the parties”
 has very much become a basic tenet of the western legal tradition (not to mention Article 6 of the ECHR).

More generally, given the provisions in what has become Article 296(2) TFEU and in Article 41(2) of the EU Charter it is unclear whether a different standard from the duty to give reasons is necessary but also consistent with the Treaties.

It is doubtful whether reference to the burden of proof in Regulation 2003/1/EC has led to any change in the practice of judicial review by the EU Courts in competition cases. The review of discretion by EU Courts has somewhat evolved in the past years,
 following the well known Tetra Laval case.
 Summing up the developments in the approach to judicial review of competition decisions, it seems fair to say that at the doctrinal level the Court of justice rarely praise the need of judicial utmost self restraint. The redline not to be crossed is substitutive review.
 The intensity of review is however different in case of simple factual findings, which are amenable to full review, and in the case of complex factual assessments, which may be quashed in case of manifest error.

The distinction between simple and complex facts lies on how certain is the science studying them. So for instance whether the maximum residue levels permitted in products of plant or animal origin intended for human or animal consumption for any pesticide set under Regulation (EC) No 396/2005 have been exceeded is to be considered as a simple fact. Chemical analysis will provide for a yes or no (provided of course that the relevant scientific protocols have been followed, again a question of simple facts, answerable in yes or no). To establish what will be the impact of a merger on a given market requires instead one or often more complex factual assessments according to economic knowledge which – although arguably more reliable than crystal ball gazing – is far to partake certainties.

Simple facts may be treated as a matter for evidence. If so the duty to give reasons may easily end being translated in a requirement on the decision maker to demonstrate the reality of the facts themselves. In turn this may be characterised in the terms of the allocation of the burden of proof. Complex facts may instead be assessed but only rarely established with any degree of certainty. Paul Craig points out that there are a range of standards from which to choose, “including high degree of probability, probability, possibility etc”.
 It is argued here that the choice is appropriate with reference to complex factual assessments. Simple facts are either established or not. Complex factual assessments are normally reviewable for manifest error only, which often translates in insufficient reasons being provided for the assessment under review.
 Finally, the Court of justice usually practices a lot of self restraint as an appellate instance, in the end entrusting of the Court of first instance to give a hard look to the reasons given by the Commission, but staying ready to intervene when – like in Bertelsmann – it feels that the Court of first instance has fundamentally misunderstood the substance of the case it was called to decide.

The evolution in the judicial review standards in competition cases may well be a manifestation of a more general trend which have been observed in a number of domestic jurisdictions.

Also the Court of Justice is not treating competition cases as a discrete group; judgments in competition cases refer to precedents in non competition cases and the other way round. Indeed pleadings in terms of burden of proof may be found in cases concerning fundamental rights and measures to prevent terrorism or sanctioning people linked to unsavoury regimes. 
At times in the one and same case some pleadings are couched in terms of burden of proofs while other are in terms of duty to give reasons. One such case is the recent is Issam Ambouba. Mr Anbouba’s name was listed in the Annex to Decision 2011/273 providing for restrictions on admission and the freezing of funds and economic resources  of ‘persons benefiting from or supporting the [Syrian] regime’ on the ground that he was President of Issam Anbouba Est. for agro-industry [“SAPCO”] and provides economic support for the Syrian regime.’ The listing was maintained in successive decisions. In his first plea Mr Anbouba alleged infringement of the principle of the presumption of innocence and reversal of the burden of proof, in the second plea, manifest errors of assessment relating to the grounds for his inclusion on the lists of persons subject to the EU sanctions, in the third plea infringement of the rights of the defence, and in the fourth plea infringement of the obligation to state reasons. It is quite a conceptual mix match and reference to the ‘burden of proof’ along with ‘presumption of innocence’ is clearly echoing criminal law jargon rather than administrative law categories.
 
Having failed at first instance Mr Anbouba lodged an appeal based on two grounds. He first  submitted that the General Court had erred in law in that it held that the Council properly applied a presumption of support for the Syrian regime to the heads of the leading businesses of Syria, when that presumption has no legal basis, is disproportionate to the legitimate aim pursued and is irrebuttable. Secondly, alleging infringement of the rules of evidence, Mr Anbouba submitted that, since the Council could not rely on such a presumption, it had to provide the General Court with the evidence on which its decision to include his name on the list of persons subject to the restrictive measures in Syria was based.


The Court of Justice was happy to play ball as the General Court had before it. It first stated that

the effectiveness of the judicial review guaranteed by Article 47 of the Charter of Fundamental Rights of the European Union requires that, as part of the review of the lawfulness of the grounds which are the basis of the decision to include a person’s name on the list of persons subject to restrictive measures, the Courts of the European Union are to ensure that that decision, which affects that person individually, is taken on a sufficiently solid factual basis. That entails, in this instance, a verification of the factual allegations in the summary of reasons underpinning the acts at issue, in order to review whether those reasons, or, at the very least, one of those reasons, deemed sufficient in itself to support those acts, is substantiated.

This said in general, and considering the importance of what was at stake, the Court of Justice stressed the need to take into account of “the fact that there was an urgent need to adopt such measures intended to put pressure on the Syrian regime in order for it to stop the violent repression against the population, and of the difficulty in obtaining more specific evidence in a State at civil war and having an authoritarian regime”.

Mr Anbouba had not contested any of the facts referred to in its reasons by the Council, including to be “one of the nine members of the board of directors of the largest private company in Syria, which has also been subject to EU restrictive measures and whose co-president was the cousin of the Syrian President Bashar Al-Assad, who has likewise been subject to such measures”. The Court of Justice too concluded that “the General Court was entitled to hold that Mr Anbouba’s position in Syrian economic life, his position as the president of SAPCO, his important functions within both Cham Holding and the Chamber of Commerce and Industry of Homs and his relations with a member of the family of President Bashar Al-Assad constituted a set of indicia sufficiently specific, precise and consistent to establish that he provided economic support for the Syrian regime”.

It is hard, not to say impossible, to see how a different outcome would have followed from the EU Courts basing their analysis on the duty to give reasons. In the end it might well be that the choice to argue a case in terms of ‘burden of proofs’ rather than of ‘duty to give reasons’ depends on the training of the lawyers pleading for annulment. Statistical research would be welcome to definitively shed light on this, but it may easily be assumed that civil lawyers, and especially those trained in France and in countries which were inspired by France, will rather claim breaches to the duty to give reasons while common lawyers might be more familiar with ideas such as ‘standard of proof’ (which in turn can be easily read in terms of burden of proof).

The EU Courts seem happy to address grounds of annulment the way they are raised rather than going into conceptual tirades. In the long run however an irenic approach to categories might land us in trouble as the debate on the proper role of the Commission in competition cases aptly shows.
 
5. The approach taken by ReNEUAL

One thing is indeed to investigate a matter in a fair and impartial way; another is to take one side. The early draft versions of Book III of the ReNEUAL Model Rules on EU Administrative Procedure drew rather heavily on Regulation (EC) No 1/2003, including in making much room to the notion of burden of proof.


The version now published electronically, and soon to be published in print, has very much dropped this reference.
 The notion is only recalled in Article III-23 Right to be heard by persons adversely affected, paragraph (2) thereof providing that

The hearing prior to the taking of the individual decision may be omitted when an immediate decision is strictly necessary in the public interest or because of the serious risk involved in delay, but a hearing shall be provided after the decision was taken, unless there are very compelling reasons to the contrary. The public authority shall provide reasons as to why these conditions are applicable and has the burden of proof in relation to showing that the evidence supports the reasons given.

The burden of proof is thus recalled with reference to a procedural decision rather than a substantive decision as defined in Article III-2 (“administrative action addressed to one or more individualized public or private persons which is adopted unilaterally by an EU authority, or by a Member State authority when Article III-1(2) is applicable, to determine one or more concrete cases with legally binding effect”).


The provision is however interesting in that it expounds one (of many possible) take on the ‘burden of proof’ as referred to ‘evidence’ supporting ‘reasons’ rather than the actual content of the decision taken.


Beyond this, no reference to the ‘burden of proof’ has survived the drafting process of Book III.

Already in point 6 of Introduction it is made clear that “The principle that informs this Book is that there should be a clear set of rules applicable to all stages of the administrative procedure, from its inception, through investigation and hearings to the making of the final decision and obligations flowing therefrom, including a duty to give reasons”.


The main rule is the one found in Article III-29 Duty to give reasons, and especially paragraph (1) thereof (paragraph (2) deals with reasons in composite procedures). Under paragraph (1) 

The public authority shall state the reasons for its decisions in a clear, simple and understandable manner. The statement of reasons must be appropriate to the decision and must disclose in a clear and unequivocal fashion the reasoning followed by the public authority which adopted the decision in such a way as to enable the parties to ascertain the reasons for the decision and to enable the competent court to exercise its powers of review.

The rule is most straightforward and somewhat iterative, with clear being predicated of both the reasons and the reasoning.
 In a way it consolidates both the basic rationale for the duty to give reasons spelt out in the case law and the extent of the duty itself.

The duty to give reasons is also reiterated with reference to a number of instances in which the decision maker is allowed to deviate from the standard procedure. Besides Article III-23(2) which was already mentioned, this is the case with Article III-9(3) with reference to time limits and Article III-25(2) and (4) on consultation.

The choice, by itself fully justified, to articulate the Model Rules following the different procedural stages leading to the adoption of a unilateral decision means that other provisions are relevant here as well. This is specifically the case with the rules of Chapter 3 on Gathering of information. The keystone is Article III-10 on the principle of investigation. Under paragraph (1)

When taking decisions, the public authority shall investigate the case carefully and impartially. It shall take into consideration the relevant factors, including those favourable to the parties, and give each of them its proper weight in the decision, whilst excluding any irrelevant element from consideration. The public authority shall use such evidence as, after due consideration, it deems necessary in order to ascertain the facts of the case.

Reference to the relevancy or otherwise of the factors taken into considerations by the decision maker is echoing a well developed English case law.
 For the rest the provision is fully in line with the traditional European view entrusting public authorities with an impartial investigation of all the facts relevant to the decision (see also Article III-3(1)). The only concession to judicial jargon is the use of the word ‘evidence’ which comes back in Article III-10(2)(b) and might sounds very much as ‘proof’. I would not however do much of the choice of one word since ‘evidence’ is used by the Court of Justice without necessarily having the same meaning of proof in a civil or criminal proceeding.

True an adversarial flair tinges Articles III-12 and following focus very much on rules concerning proceedings which could end in the imposition of fines or other sanctions. This however is somewhat understandable since it is in these proceedings that the protection of the rights of the potential addressees of adverse decisions raises more delicate questions.

In the end, reasons as due under Article III-29 will have to refer to the facts as ascertained in the investigation regulated under Article III-10 and following. Referring to information gathering rather than to investigation would have probably dispelled any misplaced adversarial connotation to this phase of the administrative procedure.

6. Conclusions.

The drafters of Chapter III have drafted general rules on the duty to give reasons and investigation which successfully consolidate the case law. While providing a fairly high level of protection for the rights of those potentially affected, the model rules are flexible enough to allow for further developments in the law. This is specifically true with reference to the appropriate standard of judicial review which is up to the Court of Justice to define in the interpretation and application of the loose indications found in Article 263 TFEU.

True it has been maintained that rules on the standard of proof required on the decision maker are to be distinguished from those concerning the standard of review.

The distinction is most logical indeed. However at this stage of the debate – but more research will be needed – it seems to be both going against the grain of history and practically of little consequence. Historically problematic because in administrative law the substance has most of the times grown in the interstices of procedure. The duty to give reasons itself have been established by courts trying to strike a balance between the need to protect the addressees of biased, unfair or plainly persecutory discretionary decisions without in reality substituting themselves to the decision maker.

Practically of little consequence because when the standard for administrative decision making is certainty it is hard to envision courts – which, as just explained, will normally be the ones having set the standard – could be content with taking at face value the assessment given by the administrative authority. Certainty calls for de novo review. Courts aiming at limited review will be lead to impose a mere plausibility standards then leaving decisions standing unless they are manifestly wrong. Anything below certainty, which itself will lend to review of the substance of the decision, may – and in many jurisdictions influenced by French administrative law will – easily be translated in a duty to give reasons modulated as a function of both the interests that are affected by the measure adopted by the public authority and its content.
 A good instance is provided by the judgement on an infringement procedure against France.
 The Court of Justice held that the obligation to state reasons is an essential procedural requirement, the statement of reasons needing to be appropriate to the act at issue and so on. True the Court held that the obligation to give reasons is “distinct from the question whether the reasons given are correct, which goes to the substantive legality of the contested measure”.
 The review of substantive legality is however based on the ground of manifest error of assessment, to establish which the Court goes again to the reasons given by the decision maker, in case to rebut the arguments of the addressee of the decision.

The ReNEUAL project must thus be appreciated also because it stopped before stepping into dangerous grounds of which we have too limited a knowledge. Domestic administrative law and judicial review systems differ and often diverge and this not just because they have developed various grounds of illegality and varying understandings as to preferable intensity of review. 
At the roots of these differences there seems to be a divergence between on the one hand jurisdictions having quite early developed the idea of administrative law as a discrete part of the law sufficient to provide justifications for the development of original categories, and on the other late adopters of that idea, which had to adapt pre-existing categories – especially taken from procedural law, both civil and criminal – to what the French would have classed as situations regulated under administrative law.
 Reliance on the judicial model has shaped an adversarial culture which is to a large extent responsible for the ossification of US administrative law. This adversarial reflex seems still quite active and this possibly because in the end both administrative and judicial activities may fall under the common label of ‘adjudication’.
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