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Title Clarification
Freejon
Initially, we started with the term ‘Freeman’ by combining two English words, ‘Free’ and ‘man’. However,
to ensure the gender neutrality of the term, we have decided to use the Bengali word ‘jon’ instead of the
gender-biased word ‘man’. Therefore, the term is now ‘Freejon’. The Bengali word ‘jon’ represents man

or woman in a gender-neutral sense.

Lawjon

Initially, we started with the term ‘Lawman’ by combining two English words, ‘Law’ and ‘man’. However,
to ensure the gender neutrality of the term, we have decided to use the Bengali word ‘jon’ instead of the
gender-biased word ‘man’. Therefore, the term is now ‘Lawjon’. The Bengali word ‘jon’ represents man

or woman in a gender-neutral sense.



Abstract
The thesis brings the freejon approach to light, explains the dynamic features of it, and explores the
prospects of freejon as an alternative approach to the burdensome and troublesome lawjon approach that
has inevitably been followed by the legal arena. The central claim of the lawjon approach is that every
aspect of human life, including Freedom, is subject to acceptance, permission, and recognition of the
provisions of the law. The sadistic, and repressive approach holds that the law has its say in every single
expression and action of human life. The thesis, rejecting this baseless, reactive, and heuristic approach,
submits an alternative approach ie freejon approach by giving Freedom its due regard, accepting the
absolute value of Freedom, and refuting all the misconceptions about Freedom. The freejon submits that
the law does not get its authority from nature, divine authority, sovereign authority, or political authority.
Instead, the general and shared commitment of the evaluative self is the source of law and its legality, and
the absolute Freedom of humans is the precondition to ensure that the commitment is profound and
compelling enough to maintain its general and shared nature. Thus, human Freedom is the precondition of
law and not the opposite. Thus, the equation is very simple: Freedom exists, the law exists; Freedom does
not exist, and the law does not exist. The dominant claim that people are free by virtue of law is not only

illusory but also dangerous.

To demonstrate the prospects and comparative advantage of the approach, the thesis takes Dworkin’s quest
for the practical authority of law as a test case. The thesis shows how Dworkin’s quest is misdirected by
the lawjon approach, resulting in a wrong and deceptive conclusion: political morality as the practical
authority of law. However, the thesis argues that the law has no essential connection with any morality
other than the morality of the law itself. Freejon not only explains how his quest and its outcome have
nothing to do with the sense of law but also reveals how the result is contradictory to his narrative and his
own sense of law, of which he himself is unaware. Freejon demonstrates its mastery by redirecting and
refining the focus of its journey, placing its narrative within the theoretical framework associated with the
freejon approach. Thus, Dworkin is not only inoculated against and insulated from the drawbacks of the
Lawjon approach, but his theory is also presented in the best possible light. Freejon demonstrates similar
prospects in explaining, clarifying, and addressing numerous other questions and confusions that the legal

arena has been grappling with for years.
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Introduction
In the Anglo-American jurisdictions, very few jurists have been as influential as Ronald Dworkin; his
theory, which covers a vast area of political-legal philosophy, has tried to introduce new perspectives
and methodologies in legal reasoning.* His phenomenal scholarly works are aimed at casting a new
light and removing the cloud of confusion created by natural law theory and legal positivism. In doing
s0, in places, we find him extremely confused and see him take self-contradictory stances. He tries to
keep a distance from hard positivism, but his methodology gives us a sense that, in some cases, he
embraces positivism more strongly than many positivists.? He claims that judges do not have any
discretion and they do not create law at all, but his ‘chain novel analogy’® stands in complete contrast
to his position.* He undermines the importance of liberty as a virtue, but it is the most important
precondition to his material equality theory.> He claims that slavery is immoral, but fails to explain
why.® He claims that an act may be considered wrong only because a statute or political official deems
it so, but he also maintains that a person driven by the principle of integrity can legitimately disobey
such laws.” How can we explain such striking contradictions of Ronald Dworkin? Nerhot, in his

conclusion to an editorial introduction, states:

1The portion of Dworkin’s theory that has been covered in this thesis is presented in - Ronald Dworkin, Sovereign
Virtue: The Theory and Practice of Equality (Trade Paperback Edition, Harvard University Press 2002); Ronald
Dworkin, Taking Rights Seriously (Bloomsbury Publishing 2013); Ronald Dworkin, Law’s Empire (1st edition,
Belknap Press of Harvard University Press 1986); Ronald Dworkin, A Matter of Principle (Harvard University Press
1985); Ronald M Dworkin, ‘Lord Devlin and the Enforcement of Morals’ The Yale Law Journal 21; Ronald Dworkin,
Freedom’s Law: The Moral Reading of the American Constitution (Harvard University Press 1997); Ronald
Dworkin, ‘Equality, Democracy, and Constitution: We the People in Court’ (1990) 28 Alberta Law Review 324.

2 Dworkin, Sovereign Virtue (n 1); Dworkin, Taking Rights Seriously (n 1); Rudy V Buller, ‘A History and Evaluation
of Dworkin’s Theory of Law’ (1993) 16 Dalhousie Law Journal 169; Dworkin, Law’s Empire (n 1). Dworkin’s leaning
toward legal positivism is demonstrated times and again in the narrative of his theory. The foundational
structure of his theory, for instance, is built on legal positivism. His emphasis on the centralized authority,
dependence on the formal black-letter legal texts for the interpretation of political morality, etc indicate that he
is more a positivist than a neutral scholar. To be precise, he never subscribes to the natural law theory, his
interest in the merit of law is just an outcome of his reaction against some pathetic incidents like Nazi massacres,
or slavery for what legal positivism is responsible. Dworkin’s narrative seems to be aimed at reforming legal
positivism by introducing a concept of merit that will save positivism from producing such pathetic outcomes.

3 Dworkin, A Matter of Principle (n 1) (see chapter 6 - How Law is Like Literature) .

4 If we analyse the role of each of the authors of his chained novel, it can never be said that the author is not
contributing create the novel. At best, what he can say is that the authors of the novel are more than one. Only
because the novel is written by more than one person does not mean that they are not the creator of the novel.
Further, on a more specific note, we will show, as his narrative goes, his Hercules judge does create law, when
law is taken from the mistaken sense of treating providing of law as law. Judges do create the provisions of law.
5 For detailed explanation of the material equality theory see Dworkin, Sovereign Virtue (n 1). Although the scope
of the thesis is not enough to show to what extent his material equality theory is dependent on the concept of
Freedom, we will get some hints demonstrating that his theory is of no significance without accepting the
Freedom as the foundation of his theory.

5 Dworkin, A Matter of Principle (n 1) 171-173.

7 Dworkin, A Matter of Principle (n 1) 107-110.



In conclusion, I note that | have not really presented my own paper. This is perhaps
because presenting oneself is too hard an exercise; either one displays excessive
modesty and the picture one presents is obscured, or one tends to lack discernment
towards oneself, which is always possible, so that what one says becomes frankly

confusing.®

Nerhot’s concluding remarks are apparently more suitable as a conclusion to the political theory of
Dworkin; apparently, Dworkin fails to present the paper that he intends to present. Reading Dworkin is
a huge task; his political theory covers a wide range of issues with his atypical methodologies. The most
significant feature of his theory is that it tries to connect a wide range of points that are apparently
contradictory to each other. This, automatically, increases the risk of presenting a wrong and confusing
paper to a significant extent. However, the thesis submits that, apart from the natural barriers, the
‘Lawjon approach’, an approach that he chooses to present his theory, is the main barrier that prevents
him from presenting the theory he intends to present.® The lawjon approach considers every aspect of
human life through their narrow versions of laws as if the law, predominantly the positive law, blesses
the human life that humans have. Central to the approach is the claim that law is everywhere in our life,
and it is impossible to think about any aspect of our life without the intervention of law.'! ‘Freedom’*?,
the most important and intrinsic aspect of human life, is also subject to the approval or recognition of
the positivist law and, to their opinion, human Freedom cannot, meaningfully, exist without the

protection of the law.®

Slavery, criminalization of homosexuality, objectification of women, the holocaust, and many incidents

of brutal nature like these were the ‘side-effects’, if not the effects of the lawjon approach. This approach

8 PJ Nerhot, Legal Knowledge and Analogy: Fragments of Legal Epistemology, Hermeneutics and Linguistics
(Springer Science & Business Media 2012) 11.
°To clarify, it is not only Dworkin who follows the lawjon approach, scholars from all classes of legal theories, by
default drawn to this approach.
10 However, it should be clarified that it simply does not matter whether the law associated with the lawjon
approach is the product of legal positivism or natural law theory, or social law theory or other theories; the
impact of the approach is similar.
11 Schauer states — ‘There is no place in the world in which one can escape the law, although its presence
is felt more in some places than in others. And because of law’s very inescapability, its coercive capacity is largely
(although, again, both necessity or universally so) mandatory’; cited in Maria Borrello, ‘Defining Law: The
Concept of Force and Its Legitimacy - Some Considerations on Frederik Schauer’s Book “The Force of Law™’
(2016) 1 Societa e diritti - rivista elettronica 82, 92.
12 Different authors prescribe different versions of freedoms. For the purpose of this thesis, Freedom (with the
capital letter F) means the freedom every human is born with by virtue of being a human being. Further, many
authors consider freedom and liberty synonymous. To avoid the linguistic complexities, we will stick to the word
Freedom alone.
13 Harrison P Frye, ‘Freedom without Law’ (2018) 17 Politics, Philosophy & Economics 298, (see generally); Laura
Valentini, ‘There Are No Natural Rights’ (see generally)
<https://www.law.nyu.edu/sites/default/files/upload_documents/Valentini%20NYU%20Rights.pdf>; HLA Hart,
‘Are There Any Natural Rights?’ (1955) 64 The Philosophical Review 175, (see generally).
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is responsible for structural racism, discrimination, minority suppression, and the draconian laws passed
by dictators around the world. This approach is responsible for perpetuating complexities in relation to
numerous issues like homosexuality, prostitution, personal freedom, health, well-being, etc. However,
the objectives and the general contents of Dworkin’s theory clearly demonstrate that he always wants
to eliminate these kinds of pathetic consequences. Evidently, he, as he is expressed through his theory,
is fundamentally against the lawjon approach. Nevertheless, the lawjon approach prompts his theory to
deviate and be contrarily shaped to his objectives on several occasions. Not only Dworkin, but also
many other legal scholars, lawyers, and judges are, unconsciously and inevitably, drawn to this
approach and thereby fail to present their theories. They would have easily escaped the trap of the
lawjon were they aware of it. Had they been aware of or convinced by an opposite or an alternative

approach, they would not have been trapped in this approach.

The thesis submits an alternative approach keeping the human and his or her intrinsic freedom at the
centre of the discourse. We want to submit that each human being is born free in the world and he or
she is entitled to exercise and involved in his or her Freedom expressing or Freedom reflecting activities.
The approach holds that the law is an abstract sense derived from the general and shared commitment
of the evaluative self of the people and the law, by virtue of being law, is automatically known and
verified by people. The application of law starts where the sphere of Freedom ends. Thus, the approach,
effectively, avoids the possibility of conflict between the law and freedom; this brings the personal life
within the plot of Freedom, while the issues of the interpersonal life, subject to the fulfilment of other
conditions of law are, meaningfully, facilitated by law. Thus, this approach places Freedom and law
exactly in the opposite order as that of the lawjon approach. We call this approach the ‘Freejon’
approach. The thesis reveals that Dworkin’s theory is more in tune with the freejon approach and many
of the confusions of his theory will be eliminated if we explain his theories through the prism of the

freejon approach.

One of the two main objectives of the thesis is to introduce and explain the foundation, mechanism, and
major features of the freejon approach. The second principal objective is to demonstrate the overall
prospects of the approach in resolving the fundamental legal questions and confusions by applying the
approach to Dworkin’s dilemmas that are reflected in the narrative of his theory. Unfortunately, the
extent of his dilemmas or confusions is proportionate to the vastness of his theory itself. Therefore,
considering the scope of this thesis, the assessment of the freejon approach is limited to the question of

the ‘practical’** authority of law, a question that troubles Dworkin throughout his life and that,

14 Although Dworkin’s narrative does not specifically use the word, we find the word best reflect his dilemma
associated with the question of the authority of law. We borrow the word from the narrative of Raz, Lamond,
and Yankah; see Grant Lamond, ‘Coercion and the Nature of Law’ (2001) 7 Legal Theory 35, 54, 55, 57; Joseph
Raz and Joseph Raz, Practical Reason and Norms (Oxford University Press 1999); Ekow N Yankah, ‘The Force of
Law: The Role of Coercion in Legal Norms’ (2007) 42 University of Richmond Law Review 1195.

3



eventually, shapes his theory.”> Dworkin’s dilemma associated with the questions leads to all other
dilemmas that are reflected in his narrative. The practical authority of law is significantly
distinguishable from the mere authority of law. All normative systems ie morality, ethics, religion,
culture, etc have the authority of their own, and so does the law. However, when we talk about practical
authority as distinguished from mere authority, we must understand the law with its distinct nature of
the coercive force that is significantly distinguishable from the rules connected to religion, society,
culture, politics, and so on; this distinct nature of the coercive force of law is different from the coercive
force that other normative systems may have.'® The nature of obligation that is generated from the sense
of law is outwards and inter-personal whereas the nature of obligation generated from other morals is

typically inwards and personal.'’

In Dworkin’s theory, the practical authority of law is not the authority only to impose coercion of legal
nature but also an authority that justifies the imposition of legal coercion.*® This point needs further
clarification. Many prominent legal scholars think that the very fact that law has this special nature of
coercion is the ultimate justification of the law itself and this feature ie the presence of the special nature
of coercion, alone distinguishes law from other normative systems. Legal positivism dominated legal
arena claims that the special significance of legal coercion lies in the externality of law; the very fact
that the law is supported by an external force to impose coercion is sufficient to claim its practical
authority by virtue of which law is distinguished from other normative systems. Dworkin’s position on

this point is not as naive as this; while he accepts the externality aspect of legal coercion, he thinks that

15 n fact, the question is the most fundamental question for every legal scholar and, eventually the countless
dilemma and the confusions their theories reflect are due to the fact that they either fail to get the correct
answer to the question or prefer to ignore the question, and thereby, proceed to the next stage of their
exploration without laying the foundation of their theory. No one is likely to lay a reasonably acceptable
foundation of legal theory without facing and resolving this question.
16 Although, we must remember that coercion is not a constitutive element of law; it is just a special features of
law the sense that the legal coercion is backed by normative justification; see generally Lamond (n 14). He states
— ‘law itself does not have to be coercive even if it requires coercive support’ (page 49). For a similar discussion
and position see Yankah (n 14) (see generally); Borrello (n 11) (see specially pages 85-90).
17 To avoid confusion and for further reference we must clarify that the outward obligation associated with the
sense of law is not necessarily refers to an external nature of the force as Kelsen and other positivists think. The
nature of the obligation will be explained in chapter 8.
18 Kelsen, Yankah, Lamond and many other scholars distinguishes legal coercion from other coercion suggested
by other normative regimes. See Yankah (n 14); Lamond (n 14); Hans Kelsen, Pure Theory of Law (Max Knight tr,
The Lawbook Exchange, Ltd 2005). They, specially scholars like Kelsen, Dworkin, and many others considers
external nature of the coercive force of law is the distinguishing feature of the legal coercion. Nevertheless, we
will show that externality of the legal coercion is not the unique feature of the legal coercion; there is something
more significant feature of legal coercion.
19 Kelsen (n 18); John Austin, Austin: The Province of Jurisprudence Determined (Wilfrid E Rumble ed, Cambridge
University Press 1995); John Gardner, ‘Legal Positivism: 5% Myths’ (2001) 46 The American Journal of
Jurisprudence 199; John Gardner, ‘The Legality of Law’ (2004) 17 Ratio Juris 168; Jeremy Bentham, Principles of
Legislation: From the Ms. of Jeremy Bentham ... By M. Dumont ... (Wells and Lilly 1830); HLA Hart, ‘Bentham and
the Demystification of the Law1’ (1973) 36 The Modern Law Review 2.
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the external feature of legal coercion is not sufficient to be the practical authority of law.?° According
to Dworkin, the merit of the law, although not an essential element, but an important element of the
law. To him, law can be both good and bad; hence, the merit of law is the decisive element that
distinguishes good law from bad law. Consequently, he is obsessed throughout his life to find an
external authority powerful enough to make sure that its authority is not as fragile as the internal
authority attached to the normative systems, while, at the same time, safe enough to guard against the
political authority committing pathetic incidents like Nazi massacre or dehumanization of the blacks,
etc. Eventually, Dworkin’s practical authority not only refers to the externality of legal coercion but

also the authority that justifies such coercion.*

To Dworkin, to his followers and to many other contemporary scholars, the practical authority of law
is the outcome(s) of the objective quest for identifying an authority that will make sure that law has
more enabling force (predominantly, external force) than that of other normative systems and, at the
same time, law has the disabling force enough to defend against the political official’s arbitrary and
tyrannical legal actions. His quest brings out political morality as the practical authority of law. His
quest follows a wrong approach and eventually brings out a wrong result. The lawjon approach tricks
him to find the authority and its intrinsic merit that will eventually distinguish the good law from the
bad laws, and hence his quest is to identify the important conditions of the law, not the essential
conditions of the law. The freejon approach clarifies that the quest for the practical authority of law is
not a quest for identifying the important conditions of the good law or the law, rather it is a journey to
identify the inevitable conditions of law; law without its inevitable merits is simply a no-law. The
freejon approach clarifies that the related legal quest cannot be objective at all as the sense of law
enables us to comprehend that the law is not an objectives-bound venture. Finally, the thesis
demonstrates that the practical authority of law lies in the very sense of humans, and not in somewhere

else outside.

The thesis is presented in two parts divided into eight chapters. The first part deals with the first

objective of our thesis ie introducing and explaining the foundation, mechanism, and major features of

20 Bobbio, Hart, Lamond many other scholars have a similar opinion. See HLA Hart and others, The Concept of
Law (3rd edition, Oxford University Press 2012); Lamond (n 14) 44; Lon L Fuller, The Morality of Law (Revised
edition, Yale University Press 1969). To support the position of Bobbio, Dworkin, and his own, he states ‘what
characterizes law is not the fact that it uses or relies upon coercion, but rather that what it regulates is the use
of coercion. ...articulated by Bobbio ... Instead of seeing coercion as an integral part of laws, it should be regarded
as the object of all laws.... Dworkin, the central point of legal practice is to guide and constrain the power of the
state, in particular state force. From this perspective, although the content of the law is determined through the
morally best interpretation of existing legal practices, law is primarily concerned with how state coercion may
be used’. For Hart, the practical authority is needed to be supported by his secondary rules, while for Fuller, it is
to be supported by his eight desiderata.

21 Lamond is take a similar stance. To him, the practical authority refers to the extra authority law has beyond
the internal authority of that of the other normative systems. See Lamond (n 14).
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the freejon approach. This part starts with a smaller chapter depicting the lawjon approach. The second
part deals with the second principal objective ie demonstrating the overall prospects of the approach in
resolving the fundamental legal questions and confusions by applying the approach to Dworkin’s
dilemmas that are reflected in the narrative of his quest for the practical authority of law. The first part
of the thesis consists of five chapters ie chapters 1 to 5, whereas the second part consists of three chapters
ie chapters 6 to 8.

Chapter 1 explains the prevalent lawjon approach that is considered an inevitable approach to be
followed by the legal arena. This chapter depicts a tentative picture of the lawjon approach and then
discusses the background or foundation, and finally critically describes the nature of the approach.
According to this approach, rules that are incorporated in the statutes, case references, and legal texts
are considered laws. On the other hand, jurists, who take a softer stance for example like Dworkin, are
of the opinion that these statutes or texts are not law, but laws are deduced from these formal sources.
The introduction and popularization of the lawjon approach have been sparked by the same assumptions
on which legal positivism is founded. The narrowest version of the assumption is that every human by
the state of nature is evil, greedy and anarchist. In this state of nature, there cannot exist any kind of
order among humans; no right can exist in this state of disorder and solipsism, as they cannot reach any
agreement without a guarantee that everyone will follow the agreement. Therefore, to control these
unruly humans there must have a central authority or political authority and this authority will make
law, implement the law and thus protect the rights of the people. Lawjon holds that one cannot have
any right other than a right listed in the positive law enacted by the central authority and one cannot
ignore a duty set by such authority even if the duty is against his or her existential needs. Thus, the
lawjon approach provides a closed regulatory regime, and it claims that this closed regime is the only

denominator of the rights and the duties of the people.

Chapter 2 outlines the freejon approach and describes the foundation of the approach. The central claim
of the freejon approach is quite the opposite of that of the lawjon approach; this approach sees law
through the prism of humans instead of seeing humans through the prism of law. We are not free because
the law gives us freedom; we are free because we are born free and the Freedom is the ‘sovereign’ virtue
for humans. We are not created for law, but the law (to be specific ‘the sense of law”) is ‘evolved’ for
us. We need law when our freedom is threatened as we need medicine when we fall sick. The fregjon
holds that law is not here to rule us but to facilitate our freedom, and our inter-personal lives. As human
enters interpersonal, social, political, and national life, he or she needs law when there is an issue
involving the question of ‘legal value’ or ‘morality of law’. This law is nothing but an abstract sense

that gives rise to a general and shared commitment among humans. Statutes, precedents, legal texts or



other ‘positive laws’ are just, as Professor Nerhot posits, ‘result’?? or effects of the sense of law. While
the lawjon approach is based on the assumption that all people are evil or some are evil and others are
good, the freejon approach neither claims that all people are good nor does it classify people as good
and evil. Instead, the approach is based on the fact that the same human being has the likelihood to play

both roles ie good or evil, rational or irrational, neutral or biased, altruistic or narcissistic, and so on.

Upon sketching the freejon approach, the chapter moves on to explain the ‘sovereign’ virtue ie Freedom,
on which the freejon approach is founded. The chapter makes it clear that the fear and the discomfort
that exist in the question of accepting Freedom as a ‘sovereign’ virtue in the legal discourse is primarily
because of the misconceptions about the meaning of Freedom. To this end, the chapter focuses on the
misconceptions that have no connection to the conception of Freedom. The chapter demonstrates that
all these misconceptions will be eliminated if we just eliminate the wrong answers. The wrong answers
or the wrong meanings of Freedom start to originate because of the traditional terminology of law.?
Not being able to distinguish between the general meaning and disciplinary meaning of terms?,
defective and ambiguous terminology?®®, repurposed use of common words, contextual barriers or
‘paradigm of fact’?¢, subjective and objective variation in focus, etc are responsible for the prevalent
misconceptions about the meaning of Freedom. The chapter shows that traditional conceptions of
Freedom such as - ‘I can do whatever I want’ or other meanings, which are connected to solipsism,
authoritarianism, despotism, totalitarianism, etc, are certainly the wrong answers with which the term
Freedom has nothing to do. Neither the terms like opportunity, privilege, capacity, rationality,
education, power, reason, choice, absence of necessity, autonomy, free will, etc have anything to do

with Freedom.

Chapter 3 presents the central submission of the thesis, ie the actual conception of Freedom. On the way
to the conceptualization, like Nerhot, we find that the method of coherence is more authentic and

relevant than the method of correspondence.?’” The chapter takes note of philosophical, historical,

22 patrick Nerhot, ‘Interpretation in Legal Science’ in Patrick Nerhot (ed), Law, Interpretation and Reality: Essays
in Epistemology, Hermeneutics and Jurisprudence (Springer Netherlands 1990) 196.

23 Ruth Nanda Anshen, Freedom: Its Meaning (Routledge 2019); Angela Y Davis and Robin DG Kelley, The
Meaning of Freedom (2012) <http://www.scranton.edu/academics/wml/bookplates/index.shtml> accessed 6
June 2021; European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (ETS);
Bruno Leoni, Freedom and the Law (Liberty Fund 2012) <https://muse.jhu.edu/book/18231> accessed 6 June
2021; Martin Heidegger, The Essence of Human Freedom (Continnum 2002); Eric Foner, ‘The Meaning of
Freedom in the Age of Emancipation’ (1994) 81 The Journal of American History 435.

24 Wesley Newcomb Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1917) 26 The
Yale Law Journal 710; Wesley Newcomb Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial
Reasoning’ (1913) 23 The Yale Law Journal 16.

%5 Heidegger (n 23); Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (n 24).

26 patrick Nerhot (ed), Law, Interpretation and Reality: Essays in Epistemology, Hermeneutics and Jurisprudence
(Springer Netherlands 1990).

27 Nerhot, Law, Interpretation and Reality (n 26) 8.



linguistic and other accounts to demonstrate that the current legal arena is devoid of the privilege of
understanding the meaning of Freedom. Freedom has no connection with the words like privilege,
immunity, power, authority, autocracy, etc that either affects the legal ‘plot’ or limit and threaten the
legal landscape. In its core meaning of Freedom, it means remaining ‘in charge of self’. It has nothing
to do with going beyond the self; all it has to do is to affect the self. Consequently, the exercise of
Freedom in its core meaning does not constitute any jural fact of its own. In this thesis, we are not
merely referring to the word Freedom; we are refereeing to the whole of it: the sense, phenomenon, and
context the word is supposed to reflect and convey. Intrinsic Freedom, by virtue of its own nature, does

not have any conflict with the interpersonal, social, political and national distribution of rights.

To talk about the foundational validity of the freejon approach, the thesis will demonstrate that in every
regard ie theoretically, practically, philosophically, or technically, freejon approach holds higher
prospects than its counterpart does. Legal, philosophical, or practical, whatever perspectives we are
talking from, Freedom is the most appropriate point of reference to start a legal discourse with. To deny
Freedom is to accept the antithesis of Kant that ‘everything in the world happens solely in accordance
with laws of nature’*® and hence there is no Freedom. To deny Freedom is to accept the deterministic
theory that puts an end to free will which is the precondition of legal responsibility. Thus, accepting
Freedom as a fundamental value of law is the only solution that will set humanity free from the
deterministic automata; otherwise, no arrangement or system of this world makes any sense,

whatsoever.

Chapter 4 is dedicated to defending against the probable attacks that the conception of Freedom may
logically faces. The chapter offers answers to questions like - Will this approach work at all, as humans
are generally evil? Can the self be separated from its context or milieu? Can actions or impacts of the
self be meaningfully distinguished from the actions and effects of other related factors and environments
the self acts in? Can the self have any stance of its own at all, apart from the system or environment
consisting of other individuals, society, culture, etc.? How logical is it to claim that the self has its role
to play at all when determinism claims that everything is pre-determined? How do we know if the self
is in charge or not? What is the scope of Freedom? Are we patronizing and preaching irrationality or
inciting chaos as we are claiming that Freedom has no limit? Are we set to destroy the human
civilization that has claimed to be built on the human rationality and reasoning of hundreds of years?
How would the government function? How would the judiciary function? How would the executives
execute the judicial orders? What will happen to moral, social, political, and religious values? Are not

we sensitive or respectful of the human institutions built over time?

28 Immanuel Kant, Critique of Pure Reason (Paul Guyer and Allen W Wood trs, CUP 1998) 485.
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Chapter 5 serves two purposes; on the one hand, it shows the higher compatibility of the freejon
approach in comparison with the lawjon approach, on the other hand, it demonstrates the compatibility
of the freejon approach with the existing legal landscape. The two approaches have been compared
from three broader perspectives — foundational strength, functional strategy, and objectives and
efficacy. The chapter shows that the lawjon approach with its coercive force does not have any viable
foundational theory to present whereases the foundation of the freejon approach is supported from every
perspective, be it empirical, theoretical, philosophical or practical. As is the case in the foundational
perspective, so is the case in the case of the functional perspective; lawjon’s top-to-down functional
strategy to rule people and regulate people through a centralized and external mechanism is not only
repressive but also counterproductive. This, eventually, leads to the third perspective of the comparison
ie objectives and efficacy and with the same result ie the triumphant of the freejon approach. The lawjon
approach, an approach based on misinformation, biased information, sadistic information, and no-
information and that has no specific and viable functional strategy, is bound to produce some

unexpected and hopeless outcomes.

On the point of the freeman’s compatibility with the existing legal landscape, the chapter demonstrates
the success of the approach. This section of the chapter deals with questions that the traditional legal
arena may throw in front of the freejon approach - Will not this approach impede state actions? Will we
be able to establish any unity in regulating the people? Can there be any right without corresponding
duty? Why should law protect Freedom, if freedom is not a part of jural fact? What is the basis of
freedom if it is not the positive laws? Who is to be blamed? What about corresponding duty? Why
should the law take positive action to facilitate Freedom? The chapter not only responds to all these
questions but also clarifies other confusions associated with these questions. We submit that right is
created by virtue of the law not by virtue of the provisions of law and a right cannot be denied only on
the reason that an accident may happen and then we will not find a person to blame. The chapter submits
that Freedom although outside of the plot of law, the law owes a responsibility to uphold Freedom for,
otherwise, the law will lose its own legality. Therefore, we find it illogical even to accept that this is a
positive action of the state or law; it is the duty of the law to act towards upholding Freedom as the
foundation of the law is subject to upholding the duty. Thus, the law is not authorised to intervene in
the plot of Freedom, but an aspect of Freedom may introduce a legal plot that may draw legal action
towards upholding Freedom, alone and not for upholding the law itself. Further, the chapter

demonstrates that the common claim - legal action led to the curtailment of freedom — is a myth.

Chapters 6, 7, and 8 of the second part of the thesis demonstrate that Dworkin’s mistake of not giving
due attention to the sense of law and the foundational importance of Freedom makes his theory about
the practical authority of law not only substantially flawed but also of no use. The chapters demonstrate

that political morality can never be the practical authority of law; it cannot be the denominator of the
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legality of the law. To this end, we will identify the fundamental features of political morality that are
incompatible with the compelling and obvious sense of law and then, we will reveal the actual
denominator of the legality of law. To this end, the sixth chapter is started sketching Dworkin’s
philosophical position on the sense of law followed by tracing his journey that led to political morality.
Then we try to have a sense of his political morality and its inevitable features that are evaluated with
reference to the sense of law in the seventh chapter. Finally, the last chapter of this part not only presents
and defends the actual practical authority of law following the Freejon approach but also resolves the

fundamental dilemmas that Dworkin faces in the quest for the practical authority of law.

Chapter 6 sheds light on Dworkin’s philosophical groundworks that he has conducted to show what
should be the foundation of a philosophical journey if any philosopher, meaningfully and logically,
wants to get the meaning of law and accordingly formulate the concept of law. The philosophical
groundworks convince him that such a journey is incapable of producing any outcome and hence his
decision to withdraw himself from such philosophical investigation and thereafter his engagement with
the political theory of law, which, eventually comes up with political morality as the practical authority
of law. The chapter shows how the whole process starting from his withdrawal from a philosophical
journey to his engagement in political theory is the inevitable consequence of following the lawjon
approach. The lawjon induces him to, categorically and hastily, reject the significance of the
metaphysical entities as profound as humans’ moral faculty and thereby missing the opportunity to be
aware of the humans’ evaluative faculty that gives rise to the sense of law as profoundly as the sense of
music, dance, languages, etc produced by other respective human faculties. The lawjon tricks him to
ignore the obvious and to skip the inevitable stage of the investigation. Consequently, he ends up with
the wrong result ie political morality. Given the fact that the lawjon approach precipitates him to reach
a decision about the concept of law without being touched by a comprehensive sense of law, he rushes

to declare political morality as the practical authority of law.

The chapter reveals further chaos when it is found that his political morality is not the political morality
in its traditional and prevalent sense; instead, it is substantially a different concept that is devoid of (or
with confusing connection) conventional and fundamental political factors ie democracy,
representation, public opinion, a general sense of community, political practices, conventional
utilitarian political morality, politically neutral decisions, etc. Instead, Dworkin’s version of political
morality is constituted of the political decisions of, preferably, judges. Dworkin’s morality is also
shaped by and may be reflective of judges’ own political position, ‘a justification drawn from the most
philosophical reaches of political theory’, “practical politics of adjudication’, and so on. Therefore, to
avoid confusion we have decided to term Dworkin’s political morality as prospective political morality
(PPM). The chapter also tries to depict the essence of his theory of PPM in a manner that supports

Dworkin’s position to its best. Central to the theory is a hypothetical genuine political community and
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the morality of which will be interpreted and extracted as PPM by the political officials (preferably
judges).

Chapter 7 evaluates Dworkin’s political theory of law from two perspectives — a. evaluating the
coherence of the theory with reference to his own narrative; and b. evaluating the compatibility of the
theory with reference to the sense of law. In both counts, Dworkin’s PPM is evaluated negatively and
proved to have no significance in the discussion of the practical authority of law. His genuine political
community is a narrative misnomer as it fails to comply with the consistency either because it
contradicts his own narrative or because it fails to provide us with enough narration. Dworkin himself
presumes a comprehensive theoretical framework that would guide his activity of the construction and
interpretation of the community. Unfortunately, he does not have it as he is tricked by the lawjon not to
have it. His theory seriously lacks a narrative explaining the nature of the relationship among the
community members, whereas understanding the nature of the relationship is a central requirement for
the interpretation of the PPM so as to make sure that the PPM remains humble to the requirements of
the relationship. This, eventually, renders the extraction of PPM an endless, confusing and misleading

journey.

Dworkin’s PPM is extractable from the result of a complex activity that presupposes political integrity,
legislative integrity, and adjudicative integrity along with the integrity of the law, itself. His narrative
fails to support these integrities; the ocean-like compromises his theory makes on numerous occasions
destroy the possibilities of such integrities. Dworkin’s PPM extraction process must reflect the
participants’ internal point of view, while, at the same time the result of extraction must not be biased
by the participant’s individual morality. This is something we call the role-switching twist. Dworkin,
without resolving this role-switching twist, moves too quickly to rely upon the political officials for the
extraction of PPM without showing no reasonable ground as to why we should rely on them. Further,
although he distinguishes principles from policy, his failure to detach the extraction or interpretation
process from the policy renders the whole legal reasoning process questionable as the making policy is
an inherently evaluative and utilitarian process, whereas the sense of law inevitably connected to the

post-evaluative and non-utilitarian process.

The chapter demonstrates that the narrative inconsistency is rampant when his supposed and misleading
authority of law is evaluated with reference to the basic sense of law. Dworkin fails to support a central
conviction of his community that holds that individuals are responsible for the action of the community,
whereas the conventional legal concepts cannot simply accept such responsibility of the individuals for
the actions of the community. In addition, there is a basic distinction between the political atmosphere
and the legal atmosphere and since, the PPM is meant to function in the political atmosphere, many of
its substantial features are incompatible with many fundamental features of law and its overall

atmosphere. Dworkin’s narrative of PPM, if makes any sense at all, makes sense from the vertical
11



perspective of governance ie ruler rules the ruled; in fact, the PPM is, precisely, all about the vertical
morality of the political officials. The sense of law reveals that the atmosphere of law is and, also, must
be horizontal. Further, law, in its concrete sense, never governs but facilitates the part of the
interpersonal sphere of human beings.

Above all, the political atmosphere is a ‘Value’ neutral atmosphere and, hence, if a person loses in
bargaining in this atmosphere, he or she loses nothing. On the other hand, the legal atmosphere is
dictated by the ‘Value’ which is already evaluated and hence, not subject to any form of evaluation,
bargaining, and so on. Further, although Dworkin expressly clarifies that law’s empire is detached from
the ‘power or process’, the centre of gravity of his political theory of law is revolving around the ‘power
and process’, whereas power has no contribution in making the sense of law. Instead, when power is
fed into the sense of law, it destroys the very nature of the law, itself. Law, although it does not have
any objective, counters the effect of power; the rule that acknowledges, patronises, and increases the
effect of power is not law at all. Other distinguishing features of PPM are equally defective and hence
liable to be rejected as the practical authority of law. He prescribes, for instance, judges should protect
the interest of the people with no or less political power. Why? Under what basis?

The last chapter of the thesis ie chapter 8 addresses, explains and resolves the confusions and dilemmas
that Dworkin face. This chapter submits that the legal practice and its morality are identifiable and
comprehensible through the very sense of law and the philosophy behind the scenes. This chapter
reveals that once the legal practice is distinguished and the morality of law is comprehended, not only
Dworkin’s question as to the practical authority of law will be resolved, but also the major confusions
associated with the concept of law will be resolved. Dworkin associates the sense of law with the
political process and claims that the sense of law is inseparable from political morality, political
practice, and its processes. Dworkin’s failure to distinguish the sense of law is due to his omission of
the comprehensive sense of law and the associated philosophy. The freejon approach enables us to get
the sense of law and the philosophy associated with it and hence, it enables us to draw a tentative line

between law and other spheres ie Freedom, politics, etc.

To begin our demonstration of the separateness of law, we find Nerhot’s conception of ‘plot’ worth
noting. The plot is, as Nerhot states, ‘that which makes the interpretation come about - is constructed
by this philosophy: reality will be perceived through this contemplation’?. In the same vein, we submit
that Freedom, law, politics, society, religion, etc have their own respective and unique plots and based
on the plots, they have their own respective meaning, reality, function and so on. No doubt, the political
situation or set-up has an immense impact on law and the morality of law. Nevertheless, the point of

significance is that political morality or PPM is not an inevitable element of the law. The plot of law

2% Nerhot, Law, Interpretation and Reality (n 26).
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starts where the sphere of Freedom ends and the latter ends where the spheres of politics, democracy,
etc start. The plot of Freedom consists of the personal sphere, and as long as the matter one does is
self-concerning and self-addressing, the matter is within the plot of Freedom. The plot of law is
constituted of matters which are interpersonal and with the question of the morality of law (GSEC). On
the other hand, other plots ie social, political etc are constituted of matters which are interpersonal but
not with any question of the morality of law (GSEC).

Since, as Nerhot posits, there is no given fact or incident in the premises of the plots, it is neither logical
nor safe to accept or classify a fact or incident as a legal incident or social incident or political incident
and so on. Whatever the case and however complex an incident is, the plots maintain their separability.
As the structure of a building is constituted of different elements like sand, steel, bricks, cement, etc, an
incident may have different elements of composition or different features. The elements of the structure
are distinguishable from each other. So is the case for the features of the issues connected to a particular
incident; each feature is subject to its respective plots. Human life is facilitated by different facilitating
regimes ie Freedom, law, politics, etc and while all of these function in combination, each function or
plays their own respective roles in their own way separately hence, the separability is not only
demonstrated but also important. In the absence of the legal plot, which could conveniently guide him
in maintaining the separateness of law, Dworkin presents law and legal practice in the disguise of
politics and political practices; this mistake leads him to present law and legal practices as appendices
of politics and political morality. In this process, he makes the greatest mistake of all; he fails to

comprehend the very morality of law, itself.

Social rules are subject to social morality, political rules are subject to political morality, religious rules
are subject to religious morality and so on. Similarly, chapter 8 shows that law is necessarily associated
with the morality of law and with no other morality. All questions and confusions associated with the
normative force of law are answered and resolved as the chapter identifies and helps comprehend the
unique morality intrinsically coupled with the sense of law or GSEC. The freejon approach submits that
law cannot exist without morality and this morality is the morality that is not necessarily linked to any
other morality but the morality associated with the GSEC. While all other moralities are prone to be
questionable because of their internality, subjectivity, and biases, the morality of law is blessed with
externality, generality, and neutrality. Eventually, the morality of law conveys significantly higher
coherence essential to ensure the legality of the legal actions because of its nature and when we follow
the freejon approach, we get the highest coherence. The freejon approach justifies why the ‘Value’ of
the morality of law is of the most acceptable nature in justifying legal obligation or coercion. What the
Value does is to offer a strong normative foundation for the law by certifying that the matter in the issue

comes within the ‘plot’ of law, and it reconfirms that we have Freedom and hence, we take responsibility
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for our actions or omissions. In fact, it is the very person, who is subject to coercion or legal obligation,

is participating in the development of the Value and is committed to living by the Value.

The chapter further demonstrates that our claim about the morality of law and its associated Principles
and GSEC is not a silly faith that Dworkin always wants to avoid. The energy of the evaluative self in
generating the sense of general and shared commitment can outmatch everything, every external and
institutional system. The evaluative self plays its role perfectly; it plays its role neutrally, generally,
fairly, orderly, with consistency, and without prejudices, and hence, its general and shared commitment
and the associated morality is the practical authority of the law. Finally, the chapter answers the
questions Dworkin fails to answer and clarifies his confusions and dilemmas in the light of the freejon
approach.
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Chapter 1: The Lawjon Approach

The lawjon approach is irresistible and ubiquitous; the legal arena and the legal scholars of all possible
segments follow this approach blindly. Although the approach is not documented, concrete, and
expressly prescribed, none can ignore the gravitational force of the approach; consciously or
unconsciously everyone in the legal arena is drawn to it. This chapter tries to depict a tentative picture
of the approach. Then, we try to identify the foundation or background of the approach. Finally, the

chapter critically analyses the nature of the approach.

1.1 The Lawjon Approach:

‘We live in and by the law’.
--- Ronald Dworkin, Law’s Empire®.

If we want to get an idea about the lawjon approach in one sentence, Dworkin’s quote is that sentence.
We do not know exactly what message Dworkin wants to give us with this sentence.* Nevertheless,
when the legal positivism dominated legal arena tries to encrypt the message literally, the statement
delivers a message which is like - ‘law is everywhere in our life’, ‘our every aspect of life is determined
by law’, ‘it is impossible to think about any aspect of our life without the intervention of law’, and so
on. Accordingly, if we want to depict a detailed picture the lawjon approach is inevitably associated
with, we find that Australian Professor Joshua Neoh’s relevant narrative is the most appropriate and

relevant portrayal of the lawjon approach:

To be a subject, and not merely an object, of law means to be in jural relations with
other subjects. To be in jural relations means to be bearers of rights and privileges
in the Hohfeldian sense. Slaves held neither rights nor privileges under law. A
slave is an object, not a subject, of law... To free a slave is to extend the good of
law to the slave by making them a subject of law. As the property of the owner, a
slave could neither sue, nor be sued...A child born into slavery was born a
bastard...Slaves were property, like livestock. ... Without jural relations, the slave
is barely human, or rather, the slave is a bare human...law guarantees a degree of
freedom as non-domination to all subjects, or legal persons, within its
jurisdiction...All human beings are moral persons. But not all moral persons are
legal persons. Only the subjects of law are legal persons. A legal person is brought

into being by a legal frame that creates a “distinctive kind of relationship between

30 pworkin, Law’s Empire (n 1) VIL.

31 |f we follow his narrative and the background and the spirit of his narrative, we will understand that the
message Dworkin wants to deliver with this statement and the message we get are, probably, different; like any
other message, his message comes to us in a distorted form because of the linguistic blunder the legal positivism
dominated legal arena is entangled with.
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authority and those subject to it,” which is unavailable to those “positioned outside
of that frame.” Legality secures a certain quality of existence for subjects who live
under law. Legal persons who live under law have domains of liberty...for the
master can beat the slaves for rule-breaking, or for no reasons at all. The master
can do so willy-nilly. Legal subjects have the protection of law, while slaves do
not. The slave is denied any protection from arbitrary violence. The slave’s
condition is not one that is under law. To live under law is to be able to “avoid
being exposed to violence or physical restraint by observing the relevant rules,”
whereas “slaves are exposed to the use or threat of violence and physical restraint
at almost any time, and for any reason.”... These conditions [legal conditions]
trigger the incidence of a duty incumbent upon a duty-bound official [to protect
the subject of law] ... [even if law, ever, protects such non-existent legal person
that is because] slave cruelty laws are analogous to animal cruelty laws. Just as an
animal owner cannot do certain things to the animal that they own, so a slave
owner cannot do certain things to the slave...Freedom in the state of civil society
is civic freedom. It enables one to live in community with others, without being
subject to their will. By being a subject of law, one is not then subject to the will

of others.3?

Neoh’s narrative is a concrete and precise depiction of what the lawjon approach is meant to be like.
The law seems to be a ‘ghostly’, ‘divine’ or ‘alien’ component that has emerged out of anywhere (as
per his narrative from Officials)*® and then it recognises people as the subjects of it. Law extends its
protection to the subjects who submit themselves and their every aspect of life to its provisions or, as it
is often termed, positive law. Thus, the positivism-dominated legal arena considers every aspect of
human life through their narrow version of the law as if the positivist law blesses the human life that
humans have - as if the law precedes the humans, to the least, in the eye of the law. Central to the
approach is the claim that law is everywhere in our life, and it is impossible to think about any aspect
of our life without the intervention of law.3* Even the most personal and intimate aspects that contribute

to making a human being what he or she is as an individual life is subject to the recognition and

32 Joshua Neoh, ‘Law, Freedom, and Slavery’ (2022) 35 Canadian Journal of Law & Jurisprudence 223, 231-235.
33 However, we will show in a little while that such a claim, although apparently correct and sound, is misleading;
the source of law still remains mysterious, ghostly, etc.

3 We must admit and clarify that law does owe responsibility and obligation to play its role in diverse issues
connected to every sphere of life but all the issues of every sphere of our life are not subject to the legal
reasoning or legal justifications. Eventually, although law may play its facilitating legal roles in connection to
every sphere of our life, there is no justification whatsoever for permitting legal intervention in every sphere of
our life.
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censorship of the positive law. What one says*, what one listens to%, what one believes®’, what one
eats,*® how one dresses up®, or whom one is having sex with* — everything on the radar of the lawjon

approach.

Accordingly, even the most substantial and personal relationships one may get into like fatherhood,
motherhood, etc are subject to the recognition of the provision of law. In the absence of the recognition
or licence, a person is not only disqualified for any protection of the law but also an eligible candidate
for facing the rage of the law. Since slaves are not considered subjects of law, they are not persons in
the eyes of the law. Eventually, a child born into slavery, for instance, is identified as a ‘bastard’; such
people without the blessing of the law are simply ‘livestock’. A human simply has no existence in the
eyes of the law until the human is recognised as a legal person following the formalities prescribed by
the provisions of the relevant positive law; there is no legal person before the recognition of law as a
legal person.** Law is completely a detached and alien system that has nothing to do with the existence
of the human being. Law owes no responsibility or obligation to save such a ‘non-existent’ subject from
torture, inhuman treatment, and so on. Consequently, such a ‘non-existent person’ can be subject to any
form of cruel treatment. Law owes no responsibility because that cruelty simply does not exist in the

eyes of the law because the person, who is subject to such cruelty, is non-existent.

Therefore, to be graduated as legal persons, humans are bound to surrender themselves to the power of

a particular type of authority as prescribed by the positive law; humans must have a ‘distinctive kind of

35 For example, consider the recent proposal of the Italian government to penalise the use of foreign words; or
the Indian Government’s attempt to force a particular language on all Indians; Or the Bangladesh Government’s
ban on using the word ‘Adivasi’ (indigenous) to acknowledge the identity of the indigenous people of
Bangladesh. See Barbie Latza Nadeau, ‘Italian Government Seeks to Penalize the Use of English Words” CNN (1

April 2023) <https://www.cnn.com/2023/04/01/europe/italian-government-penalize-english-words-
intl/index.html> accessed 15 April 2023; Hannah Ellis-Petersen, ‘““A Threat to Unity”: Anger over Push to Make
Hindi National Language of India’ The Guardian (25 December 2022)

<https://www.theguardian.com/world/2022/dec/25/threat-unity-anger-over-push-make-hindi-national-
language-of-india> accessed 15 April 2023; Bangladesh Government Orders Media Ban on Word ‘Indigenous’
(Directed by Al Jazeera English, 2022) <https://www.youtube.com/watch?v=_9nleS_-Qq4> accessed 15 April
2023; ‘Bangladesh Government Instructs TV Channels Not to Use the Word “Indigenous” When Referring to
Ethnic Tribes’ (Global Voices, 9 August 2022) <https://globalvoices.org/2022/08/09/bangladesh-government-
instructs-tv-channels-not-to-use-the-word-indigenous-when-referring-to-ethnic-tribes/> accessed 15 April
2023.

36 Withdrawal of information or providing limited information about certain persons, groups, ideologies, etc.

37 For instance, the laws against Freedom of expression.

38 For instance, the laws prohibiting alcohol, and other things.

39 For instance, the laws prohibiting public nudity or the laws against obscenity.

40 For instance, the laws against homosexual practice.

4 Interestingly, however, his confusion is obvious here. In one place of the paragraph mentioned above, he does
mention that a person not recognised by law is, although not a legal person, a moral person. How on earth can
a person at the same time be considered as a moral person when he or she is by birth ‘bastard’?
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relationship’ with the authority they are subject to. ‘Freedom’#?, the most important and intrinsic aspect
of human life, is also subject to the approval or recognition of the law and, to their opinion, human
Freedom cannot, meaningfully, exist without the protection of the law.*® Thus, the standard set by the
formal law becomes the only standard of measuring the well-being and Freedom in human life. In the
eyes of the law one’s Freedom is relatable to only those actions that are acknowledged by the provisions
of law to be considered as freedom as they call it; just mere recognition by law that someone is a person
in the eyes of the law does not automatically avail him or her to be involved in Freedom expressing
conducts. From the lawjon perspective, Freedom is detached from legal personhood. Freedom is part of
legal personhood to the extent it is licensed by the law, and this is expandable to only those Freedom
reflecting activities as recognised by law. If one’s Freedom reflecting acts are not covered by the list

of activities licensed by the relevant law, the law owes no responsibility to protect the acts.**

This is apparently the most concrete and strict version of the lawjon with which the hard version of
legal positivism is, inevitably, associated.*> As there are different versions of positivism, so there are
different versions of corresponding lawjon approaches. More interestingly, we should not think that
only the positivism-dominated legal regimes follow this approach, others also, by and large, follow the
same approach; the legal discourses that want to maintain distance from the legal positivism of any sort
fall prey to this approach. Followers of the approach, be they positivists or subscribers to the natural

law theory or social law theory or any other theories, the key features of all these lawjon approaches

42 Different authors prescribe different versions of freedoms. For the purpose of this thesis, Freedom (with
capital letter F) means the freedom every human is born with by virtue of being human being. Further, many
authors consider freedom and liberty synonymous. To avoid the linguistic complexities, we stick to the word
Freedom alone.

# Frye (n 13); Valentini (n 13); Hart, ‘Are There Any Natural Rights?’ (n 13); Jeremy Waldron, ‘“Why Law - Efficacy,
Freedom, or Fidelity?’ (1994) 13 Law and Philosophy 259, 270-271. Waldron, referring to Hayeks states — ‘FA.
Hayek pursues this argument to an extreme in The Constitution of Liberty (London: Routledge and Kegan Paul,
1960), insisting that the coercive pursuit of any end by the government is compatible with individual freedom
provided it is pursued through law... it is only through legal institutions that freedom may be channelled and
promoted’. Legal positivists, who are mostly political-legal philosophers, believe that ‘[u]ntangling the
relationship between law and liberty is among the core problems of political theory’; see Frye page 298. Locke
states — ‘where there is no law, there is no freedom’; see John Locke, Two Treatises on Civil Government (G
Routledge and sons, limited 1887) 219.

4 For example, we can quote a statement of USA Justice Scalia. He states — ‘State laws against bigamy, same-
sex marriage, adult incest, prostitution, masturbation, adultery, fornication, bestiality, and obscenity...based on
moral choices. Every single one of these laws is called into question by today’s decision...[statute prohibiting
homosexuality] undoubtedly imposes constraints on liberty. So do laws prohibiting prostitution, recreational use
of heroin...But this cannot itself be a denial of equal protection, since it is precisely the same distinction regarding
partner that is drawn in state laws prohibiting marriage with someone of the same sex while permitting marriage
with someone of the opposite sex’; See Lawrence v Texas, 539 US 558 (2003) (Supreme Court of the US) 590,
591, 600. How absurd his statement is. He is stating that the state is not doing discrimination against a
homosexual people by preventing him or her involving in same sex relationship because state allows him or her
to have sex with people of opposite gender. This is the real face of the lawjon approach.

45 Benthamite, and Austinian version of lawjon approaches are easily fit into this category. Gardner, seem, also
fits well in this category; see Gardner, ‘Legal Positivism’ (n 19) (Read generally).
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remain the same: seeing the human life, including Freedom, through the prism of law and considering
every aspect of human life subject to the validation of their respective concepts of laws.*® The Lawjon,
in its strictest version, is subject to the approval of the sovereign with no chance of bargaining. From
this perspective, Freedom is just the kindest gift from the sovereign. Slavery, objectification of women,
the holocaust, everything looks legally sound when the related decisions are the decisions of the

sovereign.*’

Other scholars, who follow a milder version of the lawjon, claim that Freedom and other decisions of
individual life are subject to the decisions of the sovereign or political officials provided that such
sovereign or political officers take the decisions following the secondary rules.*® This version of the
lawjon approach may include other scholars who like to add some merits to law such as rationality,
morality, reasonableness, due process, fairness, equality, goodness, etc.* Once the law is made by the
political officials in compliance with the secondary rules, or other merits, the relevant law becomes

binding, and one’s personal life including his or her Freedom becomes subject to those laws.

There are other scholars who seem to follow the softest version of the lawjon approach. They claim that
the decision relating to human life is subject to the political officials’ decisions taken in the political
process and hence there is a chance of ‘symbolic’ or ‘hypothetical’ bargaining for one’s Freedom.>°
Although this version justifies the intervention of law in the personal life based on the consent of the
people who, eventually, become subject to the law, the version cannot avoid the risk of tyranny of law
in human life and in their Freedom. The said assurance of consent is nothing but a mirage and, more
importantly, surrender of the intrinsic Freedom and the intrinsic aspects of human life are the inevitable
consequences. Therefore, be it the strictest version of lawjon or the subtlest version of lawjon, nothing
is for granted here; everything, every single aspect of human life or every decision of one’s life is subject

to political decision and subject to external preference of X, Y, Z and so on. Whatever the case is,

lawjon’s conviction is that every sphere of human life is subject to bargaining with and sympathy of the

6 For example, Duguit, who believes that social norms play the central role in the formulation of acceptable law,
places all decisions associated with human life subject to the prescription of the social norms. See Léon Duguit,
‘Objective Law’ (1920) 20 Columbia Law Review 817; FW Coker, ‘Review of The Law and the State’ (1918) 12 The
American Political Science Review 536.

47 T Anansi Wilson, ‘And What of the “Black” in Black Letter Law?: A BlaQueer Reflection’ (2021) 30 Tulane
Journal of Law & Sexuality: A Review of Sexual Orientation and Gender Identity in the Law 147, 150. Wilson
states - ‘Fugitive Slave Law allowed for willy-nilly abduction, abuse, and sale of free and formerly enslaved Black
people on the description of appearing as absconded “property.””.

8 Hart and others (n 20); Kelsen (n 18); Fuller, The Morality of Law (n 20).

4 |saiah Berlin, Liberty: Incorporating Four Essays on Liberty (Henry Hardy ed, 2nd edition, Oxford University
Press 2002) 199; Xunwu Chen, ‘Positive Law and Natural Law: Han Feizi, Hobbes, and Habermas’ (2016) 1 Journal
of East-West Thought 11, 11.

0 Dworkin, Waldron, and many other scholars on several occasions follow this version.

19



sovereign or of the officials having the ‘ghostly’ authority to this end. Thus, the law defines life, and
recognises life - this is what the lawjon is.

Prior to proceeding to the next section, we must mention that it is quite common to observe that many
scholars follow different versions of the lawjon approach in different situations or, at times, even in the

same situation. Further, the lawjon approaches can be classified from other perspectives too.>

1.2 Background or the Foundation of the Lawjon Approach
We have not found any foundation of the lawjon approach as such; it, simply, is not based on any

concrete and comprehensive legal theory or philosophy. Neither is it supported by any systematic
research, scientific studies or demonstrable evidence supporting its efficacy. Instead, its background is
associated with some scattered and random assumptions, heuristic objectives, and flamboyant promises.
The central assumption that sets the background of the lawjon approach is that humans are evil; by
nature, humans are, as the assumption goes on, ‘vicious, wicked, cowardly and bad’ and if they are
allowed to live without some strict rules, they ‘will tear each other to pieces’.>® The assumption holds
that these evil, nasty, and dangerous creatures always live in the warzone where they are haunted by the
constant terror of being attacked, tortured, smashed, killed, and butchered by their fellow evils or other
outgroup evils; they are engulfed by the fear that their properties will be demolished, snatched away,
and appropriated by other two-footed devils.>® Unless these beasts are ‘clamped with iron rings and
held down by means of the most rigid discipline’, they ‘would devour each other alive’ and thus, humans

will be annihilated from the surface of the earth.>*

51 For example, based on the possibility of the extent and availability of Freedom, the lawjon approach could
further be classified - where one lawjon approach might allow no such possibility whereas another lawjon
approach may leave some scope of such possibility or for a certain type of Freedom. Pock’s narrative, for
instance, resembles one such classification. He states - ‘law is that measure of outer liberty without which the
inner liberty required for ethical decisions cannot exist’. See Max A Pock, ‘Gustav Radbruch’s Legal Philosophy’
(1962) 7 St. Louis University Law Journal 57, 65. Thus, he wants to say that the lawjon approach to its subtlest
form holds that at least the law must control external liberty in order to make sure internal liberty. However, we
do not think, for reasons to be disclosed in the next chapters, such classifications may have any relevance for
our purpose. Neither does the very nature of Freedom accept such classifications.

52 |saiah Berlin, Freedom and Its Betrayal: Six Enemies of Human Liberty (Henry Hardy and Enrique Krause eds,
2nd edition, Princeton Univ Press 2014) 13; Lon L Fuller, ‘Human Interaction and the Law’ (1969) 14 The
American Journal of Jurisprudence 1, 20. To present what his critics claim about human nature he states — that
"law serves as an instrument of social control." Sometimes this conception is coupled with the notion that the
necessity for law arises entirely from man's defective moral nature; if men could be counted on to act morally,
law would be unnecessary’.

33 John Stuart Mill, On Liberty (David Bromwich and George Kateb eds, New edition, Yale University Press 2003);
Neoh (n 32) 235. Neoh depicts how this warzone looks like — ‘This condition in the state of civil society is in stark
contrast to the condition in the state of nature, where one is constantly exposed to violence, or the threat of
violence, from others’.

54 Berlin, Liberty (n 49) 13; stating the statement of Maistre. ; Walter S Wurzburger, ‘Law as the Basis of a Moral
Society’ (1981) 19 Tradition: A Journal of Orthodox Jewish Thought 42, 47; Richard Quinney, ‘The Ideology of
Law: Notes for a Radical Alternative to Legal Oppression Author’ (1972) 7 Issues in Criminology 5. Quinney states
— ‘The fear is taken to the point that such society would not merely be a "society without order” but would be
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In such a state, as the assumption holds, humans cannot have any trust in themselves and hence, they
cannot proceed to live side by side peacefully as a community. Therefore, the very first task is to make
sure that the evil humans must not be left unchained and uncontrolled in their state of nature; they must
be regulated by some principles, and rules which must not have their force in the human’s state of nature
which is evil. Driven by such an irresistible objective to establish peace and order in society or to save
the race of humans from possible annihilation by regulating and chaining humans successfully and
thereby, creating trust among humans, the initial proponents of the lawjon approach had to find out an
authoritative and reliable source to which all people would surrender their Freedom. To this end,
initially, transcendental, unknown or ‘ghostly’ metaphysical sources or ideas like God, nature, the
destiny of humanity, supreme will, supernatural will, etc were referred to as the source of all rules and
regulations to regulate, literally, every single aspect of human life.>> State and sovereign authority are
often presented as the representatives and protectors of the sanctity of those sources and ideas. The
sources and the ideas and their associated objectives were so important that even the existence of
humans was, often, denied, if the human existence were not in compliance with the objectives the states
and the sovereign were supposed to take care of.>® Ironically, Neoh’s narrative of the lawjon approach

reflects exactly this reality where the slaves are simply non-existing legal persons.>’

the very negation of the society. ... The traditional idea of law is bound by the assumption that must be regulated.
Man must be controlled...Emile Durkheim set the pace for modern times by suggesting that man must be
restrained because of his insatiable passions’.

55 Mill (n 53) 83. Mill states — ‘The ancient commonwealths thought themselves entitled to practise... the
regulation of every part of private conduct by public authority, on the ground that the State had a deep interest
in the whole bodily and mental discipline of every one of its citizens’. Comte states — ‘True laws could only exist
in so far as the regulating powers emanated from supernatural wills", is as true of duties as of laws’; Cited in
Duguit (n 46) 826.

5 Duguit (n 46) (see generally); ‘Ayn Rand on Applying the Principle of Objective Law’
<https://newideal.aynrand.org/ayn-rand-on-applying-the-principle-of-objective-law/> accessed 9 April 2023.
The Lawjon approach presupposes some specific objectives. In fact, the approach is valued for its objectives.
Accordingly, the law associated with the approach is also objectives-bound. Central to such law, depending on
whether one is the follower of positivism or natural law theory, are their respective objectives ie certainty,
predictability, justice, protection of human rights, stability, establishing order in the society, saving the society,
saving the nations, protecting the culture and heritage, state security, protecting the interest of the society, and
what not. To Fuller, the objective of the law is to “furnish base lines for human interaction’; see Fuller, ‘Human
Interaction and the Law’ (n 52) 24.

57 Neoh (n 32) 236-239. He states — ‘In the relation between master and slave, we have two moral persons, but
only one legal person...The slave exists entirely in the state of nature, while the master exists in two realms
simultaneously. ... Slaves need not be viewed as sub-humans in order for this state of affairs to hold true. The
masters can recognize their slaves as fully human, as they did in ancient Rome’. The statement reflects a sadistic
conceptualisation of humans; he wants to say that a slave, who does not have Freedom, is still not a sub-human.
This indicates his version of the law can perfectly afford a reality that claims an entity may be identified as a
human without Freedom. This is a sort of pure organic and biological conception of Human and the conception
is devoid of any idea what human consists of. As we will proceed further, we will demonstrate Human Freedom
is an inevitable part of the abstract human body. Therefore, a conception of law, which denies human Freedom,
is in fact denies the human existence.
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Over time, as the people’s fascination, reliance, and loyalty in connection to the imaginary sources and
ideas starts decaying, they start claiming their authority over their respective life back. Thus, the source
of authority is promised to be shifted back on the humans but without the possibility of re-emergence
and influence of the state of nature in the process of the making of law, its application, and its authority.
In this process people are promised that the sources of law and legal principles are no longer the
unknown or undefined entities or ideas; instead, people themselves are the sources of the authority of
all laws.>® They are further promised that for general convenience and to ensure that the state of nature
of humans does not have its evil effect on the laws, the associated roles and authority of the people have
been delegated to their representative political authorities and/or political institutions. People are
promised that these laws made and executed by the external authorities ie political authorities will not
only ensure the certainty, predictability, and neutrality of the laws but also ensures higher enforceability
of the law and eventually, this will justify and reemphasise law’s distinctive higher authority in
comparison to other rules in regulating the humans.>® This promise is supported by another fundamental
assumption that the law’s authority is attached to its nature of externality; the external political authority
and their methods of imposing external force or coercion not only demonstrate the law’s enforceability

but also justify its authority of doing s0.%° Their promise of certainty and predictability is supported by

%8 John Bruegger, ‘Freedom, Legality, and the Rule of Law’ (2016) 9 Washington University Jurisprudence Review
081, 92. Bruegger’s statement — ‘The people, being the authors of the law (since all power emanates from their
consent)...”

%% Donald H Zeigler, ‘Rights Require Remedies: A New Approach to the Enforcement of Rights in the Federal
Courts’ (1986) 38 Hastings Law Journal 665, 679; FA Hayek, The Constitution of Liberty: The Definitive Edition
(Ronald Hamowy ed, University of Chicago Press 2011); Ronald Hamowy, ‘Freedom and the Rule of Law in F.a.
Hayek’ (1971) 36 Il Politico 349; Robert Westmoreland, ‘Hayek: The Rule of Law or the Law of Rules? (Reviewed
Book: The Constitution of Liberty by Friedrich Hayek’ (1998) 17 Law and Philosophy 77; Fuller, The Morality of
Law (n 20); Margaret Jane Radin, ‘Reconsidering the Rule of Law’ (1989) 69 Boston University Law Review 781 ;
It is stated that ‘a fair degree of certainty concerning its enforcement advances the supremacy of law in society’.
Neoh (n 32); Lamond (n 14) 35. Neoh states — ‘To be treated as subject of law humans have to prove that they
are ‘able to “avoid being exposed to violence or physical restraint by observing the relevant rules,”’. If we follow
his line of argument, it will not be a mistake to claim: X can logically claim him or her as healthy only on the
availability of the drugs that he or she might need when he or she will be sick. Or X is said to be alive only on the
guarantee that he or she will not die. Prima facie, it may seem that Lamond also have the similar opinion as he
states — ‘Legal rights and legal duties matter so much in stable legal systems because they are relatively effective.
Their effectiveness rests to some extent upon their enforceability’; see Lamond (n 14) 35. Borrello points out -
‘When we are dealing with law, we usually consider the legal force as a legitimate one, for the only reason that
it comes from the State institutions’; see Borrello (n 11) 92.

80 Austin (n 19); John Austin and Robert Campbell, Lectures on Jurisprudence, Or, The Philosophy of Positive Law
(J Murray 1875); Hans Kelsen, General Theory of Law and State (The Lawbook Exchange, Ltd 2007); Quinney (n
54) 25; Zeigler (n 59) 665; Steven J Heyman, ‘Positive and Negative Liberty’ (1992) 68 Chicago-Kent Law Review
81, 84. Zeigler, like many other legal scholars, comes to the conclusion that the enforceability is precondition for
the authority of law referring to the dual relationship schemes of Hahfeld. He wants to say that Hahfeldian terms
necessarily require that a right must be supported by its corresponding duty. He states — ‘Unless a duty can be
enforced, it is not really a duty; 'it is only a voluntary obligation that a person can fulfil or not at his whim ... Thus,
a right without a remedy is simply not a legal right’; see Zeigler (n 59) 678. Further, McNeilly explains what
Austin states about the enforceability assumption “ all law is command, and what distinguishes command from
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another fundamental assumption of the lawjon approach that the reality is given; proponents of the
lawjon approach know, in advance, all legal problems people may face and all the solutions thereto.
This assumption is supported by another assumption that they know the objectives of the law.®* How
do they know it? The answer is another assumption that they know the objectives of the life of the
people, and they further assume that the law’s objectives must be in line with the objectives of the

people.® This is associated with another assumption that “all things are caused and ordered’.®

Why should people have trust in such external authority? How can they be assured that the
representatives are representing their interests, values, and morals properly? How can they rely on the
political authorities for their Freedom? Again, the answers to these questions are some promises and
assumptions, although followers of the lawjon approach have no demonstrable evidence in support of
their promises and assumptions. They assume that neither the political officials nor the political
institutions are as biased and inconsiderate as the natural human being in reasoning; the political
authorities are driven by a professional and institutional spirit that filters out the possibility of biased
and inconsiderate reasoning. Therefore, the political authorities are more reliable, and this gives rise to
another assumption that their higher reliability ensures the law’s higher authority. This leads to further
assumption that the higher authority of law justifies more interference of law in one’s personal life, and

hence, the lawjon approach is further justified.

On the question of assurance of the acts of the political authorities, the assumption is that the voting
rights of the people are an effective tool in this regard. The dominant section of the legal arena that
follow the lawjon approach assumes that the making or promulgation of the related positive laws by the
political officials are well justified for they play the role on behalf of people in general; they assume
that the politically elected political officials are duly authorised to play the role. They believe that the

voting mechanism and the publication requirements generally legalise the laws that those political

other expressions of desire, such as wish, is "the power and purpose of the party commanding to inflict an evil
or pain in case the desire be disregarded"; see FS McNeilly, ‘The Enforceability of Law’ (1968) 2 No(s 47.
®1 Duguit (n 46) 828; Fuller, ‘Human Interaction and the Law’ (n 52) 20. Duguit states — ‘I set up the social norm
as a law of purpose regulating the coordination of individuals forming a social group, limiting their action,
imposing certain acts upon them...the object of the social norm is the regulation of individual activity, the
determination of the acts which man is obliged to perform or not to perform’. Fuller states —As for the general
purpose of enacted law, the standard formula — in both jurisprudence and sociology — is to the effect that "law
serves as an instrument of social control’.
62 NE Simmonds, ‘Law as a Moral Idea’ (2005) 55 The University of Toronto Law Journal 61, 61.
83 Quinney (n 54) 4.
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officials enact.®* In addition, there are other scholars who believe that even voting is not an essential

requirement to this end if the law is rational, reasonable, fair, and so on.®

On the question of Freedom, the lawjon approach claims that where there is no law there is no Freedom;
there is no meaningful sense of Freedom in the state of nature; there exists only tyranny or atrocities.®®
The lawjon approach and its followers irrespective of their generations make the superficial promise
that only law can bless humans with Freedom, and law inevitably does so and, in time, increases
Freedom more than the freedom humans have in their state of nature.®” Neoh states that ‘[t]he horrors
of slavery show that it is good to live under law and it is bad to live outside it... lesson of slavery teaches
us that it is good to be in jural relations and to be a bearer of legal rights’.%® They promise that if people
live in accordance with the law’s will, the law enables them to live in the community without being
subject to the will of other people of the community; thus, ‘[b]y being a subject of law, one is not then
subject to the will of others’.® The enforceability assumption, which holds that law’s authority is subject
to its enforceability, is often used to justify lawjon’s promise of ensuring and increasing meaningful
freedom.” The enforceability assumption necessarily gives rise to another assumption that one’s

Freedom is necessarily and reversely connected to the Freedom of another as if the equation is, as Berlin

64 Chen, ‘Positive Law and Natural Law: Han Feizi, Hobbes, and Habermas’ (n 49) 13. Chen states — ‘public
publication not only announced their authority and validity, but also defined the totality of their existence’.
Radin and Fuller have the same opinion to which Raz agrees partially with further suggestions of his own. See
Radin (n 59) 785; Fuller, The Morality of Law (n 20) 162-163. Bruegger, with reference to a statement of
Rousseau, states — ‘ As long as this “legislation for your own good” is approved by a majority vote, the general
will prevails. The general will is infallible—*. . . the general will is always right and tends to the public advantage’;
see Bruegger (n 58) 93.

85 Berlin, Liberty (n 49) 199. Berlin has such an assumption; to him, if the law is rational all rational people will
accept it. He states — ‘If | am a legislator or a ruler, | must assume that if the law | impose is rational ... it will
automatically be approved by all the members of my society so far as they are rational beings. For if they
disapprove, they must, pro tanto be irrational’.

56 Thomas Hobbes, Leviathan (Edwin Curley ed, Hackett Publishing Company, Inc 2011); Valentini (n 13); Rex
Martin, A System of Rights (1st edition, Clarendon Press 1993).

®7Berlin, Liberty (n 49) 194; Bruegger (n 58) 81. Berlin quotes Rousseau — ‘In giving myself to all, | give myself to
none and get back as much as I lose, with enough new force to preserve my new gains’. He also quotes Kant —
“the individual has entirely abandoned his wild, lawless freedom, to find it again, unimpaired, in a state of
dependence according to law, that alone is true freedom, 'for this dependence is the work of my own will acting
as a lawgiver’. Berlin himself believes that despite law, in time, restricts freedom, such restriction ‘leads to an
increase of the sum of liberty’; see page 19. Bruegger states ‘Adherence to the rules of formal legality promotes
freedom by creating stability and predictability in the law, on which the people can then rely to plan their
behaviors around the law—this is freedom under the law’. Hayek states - ‘[w]hen we obey laws ... we are not
subject to another man’s will and are therefore free’; cited in Frye (n 13).

%8 Neoh (n 32) 240.

%9 Neoh (n 32) 235.

70 Berlin, Liberty (n 49) 171. Berlin asks — ‘What is freedom to those who cannot make use of it? Without
adequate conditions for the use of freedom, what is the value of freedom?’. Thus, he wants to claim that
Freedom without its associated legal conditions is worthless. Enforceability is one of such conditions and only
law’s promise to enforce Freedom is reliable.
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states, ‘'Freedom for the pike is death for the minnows'”* because as the lawjon holds ‘[t]o consider man
alone and in himself is to see only a part of the reality’’2. Eventually, as they assume, enforcement of
one’s Freedom necessarily leads to the restraint of others’ Freedom, and hence, the further assumption

that the enforcement of Freedom is necessarily linked to the curtailment of Freedom.”®

1.3 Nature of the Lawjon Approach
We understand that when we are supposed to depict the nature of any subject matter, the related

narration should be as neutral as possible. Unfortunately, the lawjon approach is intrinsically so short-
sighted that the narration of the nature of it may automatically seem biased against it as if we narrate
the nature of intrinsically negative subject matters like punishment, death, diseases, etc. Although it
may seem we are noting down the negative sides of the approach, our main intention is to portray the

nature of the approach.

1.3.1 Sadistic
The Lawjon approach is a glaring example of the extent of sadism a human system or approach can

accommodate. Something can naturally be evaluated negatively and because of this negative
evaluation, the evaluator cannot be blamed as sadistic if the method of evaluation is correct. Lawjon’s
fundamental assumption that people are necessarily evil and dangerous does not necessarily prove that
the approach is sadistic; instead, what makes it sadistic is its method of conviction that people are evil.
How do the followers of the approach conclude that people are so? What evidence do they have in
support of such a rudimentary, pathetic, negative, and far-reaching conclusion that would eventually
and inevitably affect the lives of billions? Do they have enough, if at all, empirical and theoretical
support in favour of their claim? We have not found any evidence reflecting that they had any support
in favour of their claim. Instead, almost all the empirical studies and scientific theories claim exactly

the opposite ie humans are intrinsically good, altruistic, kind, social, law-abiding, and so on.”* The

"1 Berlin, Liberty (n 49) 171.

72 Duguit (n 46) 829.

73 Berlin, Liberty (n 49) 171; Bentham (n 19); Waldron, ‘Why Law - Efficacy, Freedom, or Fidelity?’ (n 43) 268;
Bruegger (n 58) 88. Bentham states — ‘every law is an infraction of liberty’. Waldron states- ‘we take it for granted
in political theory that liberty may need to be balanced against other social values (such as equality); we accept
that liberty for some may mean oppression for others’. Bruegger goes too far to state - ‘The sanction for robbing
banks is a severe curtailment of freedom’.

74 Alfred Adler, ‘The Child: Neither Good nor Evil’ (1974) 30 Journal of Individual Psychology 191; Tom Aglietti,
‘Are we born good or evil? | BBC Earth’ <https://www.bbcearth.com/news/are-we-born-good-or-evil-naughty-
or-nice> accessed 17 April 2023; Jonathan Haidt, The Righteous Mind: Why Good People Are Divided by Politics
and Religion (Knopf Doubleday Publishing Group 2012); Tom Stafford, ‘Are We Naturally Good or Bad?’ (14
January 2013) <https://www.bbc.com/future/article/20130114-are-we-naturally-good-or-bad> accessed 17
April 2023; Cindy Brandt, ‘Are Children Born Evil? Challenges for Christian Parenting’ (Sojourners, 30 December
2015) <https://sojo.net/articles/are-children-born-evil-challenges-christian-parenting> accessed 31 October
2022; Adrian F Ward, ‘Scientists Probe Human Nature--and Discover We Are Good, After All’ Scientific American
<https://www.scientificamerican.com/article/scientists-probe-human-nature-and-discover-we-are-good-after-
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business success of Amazon and the enormous success of Wikipedia are just a few examples that

conclusively demonstrate that the assumption of the lawjon approach can never be correct.”

Although most of the statistics and scientific studies favour our position, knowing and proving whether
humans are good or bad is not an important issue for our conviction that the lawjon is sadistic. Their
methodological flaw alone is sufficient to justify our conviction. Their method of convicting people as
evil is unacceptable in any balance because they never follow a standard process of evaluation of any
sort. In fact, their conviction is not any evaluation at all; their conviction is pre-evaluative whereas the
law or legal reasoning is a post-evaluative process. We will never find a single human being who has
never been betrayed, or deceived; we will not find a person who never has the feeling of deprivation,
discrimination, injustice, and so on. As these feelings and associated experiences are very common and
everyone, invariably, goes through these, it is not a matter of surprise that almost everyone, if not all,

develops an immediate reaction against humans in general.

The obvious reality is that a person, although he or she may have met with thousands of good people in
his or her life, he or she usually remembers the few people who have done something wrong with him
or her. Eventually, he or she develops a reaction of revenge, a drive to save himself or herself; he or she
becomes too protective, vigilant, critical, or aware. He or she adopts and employs such reactions and
drives against all people in general. This process is natural; this process is intrinsic to all of us. In fact,
we are designed in this way to save ourselves from an upcoming danger; this is our survival instinct.
We remember the events or things that go against us or our interests or the events that are associated
with our discomfort. We have confirmation bias, we tend to automatically generalise everything, and
we form immediate reactions ie anger, disappointment, etc. When we are claiming that all people are
evil, it reflects our immediate reactions, generalisations, survival instincts, anger, disgust, insecurity,
disappointment, the feeling of deprivation, protectionism, and so on. This is not a decision out of the
evaluation of any sort; this is just a pre-evaluative reaction, even not a decision. When such a negative
conviction or conclusion about human beings is made just based on some pre-evaluative reactions and
drives, the associated process or the system that makes such convictions or decisions is bound to be

considered sadistic. Continuing with such sadism not only increases the gravity of sadism but also keeps

all/> accessed 2 January 2022; Ervin Staub, ‘Good and Evil and Psychological Science’ (2001) 14 APS Observer
<https://www.psychologicalscience.org/observer/good-and-evil-and-psychological-science>  accessed 31
October 2022; Caroline Zink, ‘Why the Brain Follows the Rules’ (2008) Mind&Brain Scientific American
<https://www.scientificamerican.com/article/why-the-brain-follows-the/> accessed 11 April 2023. Zink states —
‘People are incredibly social beings, and we rely heavily on our interactions with others to thrive, and even
survive, in the world’.

75 For the business model, for instance, Amazon follows, it could not have even survived had a fraction of people
shown evil characteristics in their transactions. Just consider their return and refund policy, for instance. On a
similar note, we may consider the EU customer’s statutory rights to return goods within 14 days of purchase;
see Directive 2011/83/EU on Consumer Rights 2011. Were a fraction of the customers evil or bad, all the
business ventures would have collapsed by now.
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endorsing and boosting Jefferson, Churchill and others’ sadistic convictions that keep the door open for
possible upsurges of discrimination, subjugation, exploitation, extermination, and massacres of humans

based on their race, ethnicity, religion, culture, and so on.”®

1.3.2 Repressive, Power-patronising, and Tyrannical
Lawjon’s other convictions that are reflected in its assumptions such as the enforceability assumption

also reflect sadism. Recognition of Freedom based on its enforceability is identical to defining a healthy
person based on the availability of medicines he or she might need when he or she will be sick. This is
like defining health with reference to the absence of diseases. This is absurd sadism, and this has far-
reaching negative impacts. Justifying the authority of law based on its enforceability is prone to pave
the way for repression. When law’s authority is justified with reference to its enforceability, it,
inevitably, unconsciously, and indirectly, take-overs our mind to accept and justify things, which the
legal arena always wants to reject and oppose expressly, such as - the rule of power, gun men’s
authority, victors’ justice, etc.”” No matter how strongly and openly the lawjon followers want to avoid
such repressive consequences, it cannot be avoided; after planting a neem tree, we cannot logically
expect to get strawberries. The whole approach and the associated law are designed to foster power,

influence, and politics with the hope to avoid physical wars. Since their assumption goes on that humans

76 Great figures of the history like Jefferson, Churchill, Macaulay and others, who played extensive role in the
shaping of the positive laws, specially in the anglophonic world, despite their fame, have their infamous side for
being extremely racist. Finkelman states — ‘Jefferson asserted that a harsh bondage did not prevent Roman
slaves from achieving distinction in science, art, or literature because "they were of the race of whites";
American slaves could never achieve such distinction because they were not white. Jefferson argued that
American Indians had "a germ in their minds which only wants cultivation" and they were capable of "the most
sublime oratory." But he had never found a black who "had uttered a thought above the level of plain narration;
never seen an elementary trait of painting or sculpture." He found "no poetry" among blacks. Jefferson argued
that blacks' ability to "reason" was "much inferior" to whites, while "in imagination they are dull, tasteless, and
anomalous," and "inferior to the whites in the endowments of body and mind." Jefferson conceded blacks were
brave, but this was due to "a want of fore-thought, which prevents their seeing a danger till it be present."'1 29
Thus, Jefferson could assert the equality of mankind only by excluding blacks.” See Paul Finkelman, ‘Let Justice
Be Done, Though the Heavens May Fall: The Law of Freedom’ 70 Chicago-Kent Law Review 325, 349. There are
evidence of racism against other great figures, too. Richard Toye, ‘Yes, Churchill Was a Racist. It's Time to Break
Free of His “great White Men” View of History’ CNN (10  June 2020)
<https://www.cnn.com/2020/06/10/opinions/churchill-racist-great-white-men-view-toye-opinion/index.htmlI>
accessed 20 April 2023; Jeng-Guo S Chen, ‘Gendering India: Effeminacy and the Scottish Enlightenment’s
Debates over Virtue and Luxury’ (2010) 51 The Eighteenth Century 193. While their racism is a historical
testament of their sadism these instances have further important messages to convey. Racism corroborates
sadism and vice versa. Accepting the sadistic assumption that the people are evil, bad, or barber, inevitably
corroborates the racist and pathetic comments of those great figures and thus dishonours the people the
comments were addressed to. At the same time, accepting such racist comments is identical to keeping the door
open to argue that sadism is justified.

77 James Meernik, ‘Victor’s Justice or the Law? Judging And Punishing At The International Criminal Tribunal For
The Former Yugoslavia’ (2003) 47 Journal of Conflict Resolution 140; Victor Peskin, ‘Beyond Victor’s Justice? The
Challenge of Prosecuting the Winners at the International Criminal Tribunals for the Former Yugoslavia and
Rwanda’ (2005) 4 Journal of Human Rights 213; Jonathan Coppess, ‘The Rule of Law vs. the Rule of Power: A
Reflection’ (2020) 10 farmdoc daily <https://farmdocdaily.illinois.edu/2020/09/the-rule-of-law-vs-the-rule-of-
power-a-reflection.html> accessed 25 May 2023.
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are in continuous war zones and always surrounded by brutal enemies, the approach and the associated
laws must have been designed to deal with the emergency of war and replace physical war through
other political and diplomatic means. This is not just our presumptive submission, but a submission
supported by countless empirical and theoretical evidence and the acknowledgements of the very lawjon

followers.”®

The followers of the approach acknowledge that the law is evil on its own because it uses force.”
However, we are not considering the approach repressive only because it uses force; the use of force
itself is not repressive. This approach is repressive because it considers the force itself as the justification
for its imposition; it is repressive because its associated force is not only useless but also
counterproductive as the nature and justification of the force are not in compliance with the nature and
justification of the force the actual law is associated with.® Verdicts of war are always shaped by power,
influence, politics, opportunity, tricks, etc, while the verdicts of law must be devoid of the influence of
these factors. To be more precise, the urgency of the application of law arises to counter the influences
of these factors. Unfortunately, the repressive approach and its associated law are doing the opposite;
the nature of war verdicts is eminently reflected in their convictions.®* Quinney points out that the lack
of enforceability is not a problem, instead, the root of all unrest lies in the “‘unwillingness of those in
power to listen and act in a way that would solve the just grievances’.® In such a ground reality, the
enforceability presumption and its associated presumptions justify, motivate and instigate the people in
power or with influence and the so-called political role players not only to unleash more power and

influence, and unnecessary power and influence, but also to overlook the value associated with the

78 Scott Ingram, ‘Replacing the “Sword of War” with the “Scales of Justice”: Henfield’s Case and the Origins of
Lawfare in the United States’ 9 Journal of National Security Law & Policy; Sida Liu, Ching-Fang Hsu and Terence
C Halliday, ‘Law as a Sword, Law as a Shield’ (2019) 2019 China Perspectives 65; Robert N Wilkin, ‘The Science of
Law as Substitute for War’ (1946) 32 American Bar Association Journal 22.
7° Bentham (n 19) 259.
8 This point has been explained in the Chapters to come.
81 Lawmakers’ personal feelings of being ditched, discriminated against, and intimidated are reflected on
countless occasions. Laws promulgated against a language, culture, or religion clearly reflect the psychological
insecurity of the lawmaker against the respective languages culture, etc. The same pattern of incidents also
reflects their superiority, in terms of power or influence. Therefore, we see the Bengali-speaking majority people
make laws against the use of indigenous words; or Hindi-speaking legislatures try to ban other languages in
official communication in India. Eventually, lawmakers are prone to reflect and support the concentration of
power. This also partly explains why they are more interested in the eternality of power or the impact of law or
why they put more emphasis on external agencies. This further implies how the lawjon approach in its apparent
bonafide gesture patronises the process of systematic terrorism by the powerful or influential.
82 Quinney (n 54) 27.
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actual sense of law by using the shield of lawjon approach and its associated law.®® Thus, the law acts

as the ‘first and last weapon of repression’.3*

This enforceability assumption gives rise to the justification of as tyrannical convictions as — we are
bound to follow the law ‘for the sake of the law itself’; or ‘to uphold order for the sake of order’; or to
tolerate everything that the political officials do.®> Whatever version of positivism we talk about, central
to the lawjon approach is the essence that humans are not the source of the authority of law. Despite its
reiterated and expressive promises, the approach and its laws’ source of authority is in the
‘transcendental and mysterious entity’® and this authority is applied through a centralised authority and
hence the approach is prone to be tyrannical.#” We hope we do not need to discuss how the Austinian
and Benthamite versions of the lawjon approach are tyrannical as their narratives of law sufficiently
give a sense of how the authority associated with the law is exercised through a central sovereign

authority.®

Subscribers to the lawjon approach may be hopeful with lawjon’s milder versions that reflect the

narratives, for instance, of Hart, Dworkin or Fuller who, seemingly, try to prevent the centralisation of

8 Quinney (n 54) 28; William Chin, ‘Legal Inequality: Law, the Legal System, and the Lessons of the Black
Experience in America’ (2019) 16 Hastings Race and Poverty Law Journal 109, 112-113.; Quinney states how the
lawjon approach and its assumptions trick us to delegate our own collective force and power — ‘We have been
led to believe for ages that the population is to submit to the sovereignty of the nation. We were told that only
a few people were capable of leading the rest. And that our leaders were to be trusted, that we were to turn
our fates over to those in authority, merely because they were in authority. In the same way, we have taken at
face value the belief that law is an absolute good in itself. Order, as well, has become an absolute value, a value
that actually benefits those who rule at the expense of those who are ruled’. Chin states — ‘Indeed, law can be
used to inflict the worst oppressions imaginable as shown below...Whites have used various means, including a
racist legal regime, to terrorise African Americans since pre-Revolution times’. Discussions in the next chapters
will further clarify this point.

84 Quinney (n 54) 28.

8 Quinney (n 54) 32.

8 We will explain this point in a little while.

87 Lawjon still presupposes the ‘ghost’ possessed by the central authority. Fuller’s related statements support
our submission. He submits that the legal arena is still consciously and unconsciously prone to search for a
centralised locus whence the law may come from and from no other place. He states — ‘The reason that legal
theorists have difficulty in dealing with customary law derives from the fact that it does not emanate from some
identifiable center of authority’; see Lon Fuller, ‘Law as an Instrument of Social Control and Law as a Facilitation
of Human Interaction’ (1975) 1975 BYU Law Review 89, 93. However, just to clarify, we should mention here
that we have disagreement with Fuller on the point of customary law.

8 Tyler, Jr., ‘Validity, Legal’, Internet Encyclopedia of Philosophy <https://iep.utm.edu/legal-va/> accessed 10
April 2023. (soft copy page number). Tyler’s statement is sufficient to support our conviction about the Austinian
and Benthamite version of the lawjon approach’s tyrannical nature. He states — ‘[Bentham’s statement] The
sovereign’s will provides its own validity standard ... Bentham’s Anarchical Fallacies ...Positive law is the only real
law.... In sum, the will of the sovereign provides its own standard of legal validity, unrestrained by morality,
custom, or the autonomy of law ... Like Bentham’s “imperative” theory, Austin’s “command” theory of law ...
wields no autonomy over the political ruler’s will, including the will of judges. ... Society cannot function unless
judges are free to make new law to correct the negligence and incapacity of legislatures’. Neoh’s depiction of
the lawjon approach seemingly fit into the Benthamite or Austinian versions of the lawjon approach.
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legal authority by making some futile attempts to show that the source of the authority of law is in the
people. We submit that this is just an illusory hope. Admittedly, narratives of their theories substantially
vary from that of the theories that explicitly patronise centralised sources of authority, still, the locus of
power or authority is concentrated in somewhere other than with the people. The narrative complexity
and the countless loopholes that Dworkin’s theory is left with make his Hercules judge, Dworkin’s most
dependable political official, the central source of authority and thus leave enough scope for the judge’s
tyranny.® However, a bit of a general reading of his narrative shifts the authority to political officials,
including the judge. From both perspectives, general or focused, law’s authority is already shifted out
of the people and by virtue of the blessing of a ‘transcendental and mysterious entity’ the authority is
concentrated in the hands of the political officials who are sufficiently equipped to unleash tyranny.
Hart’s narrative, although in a bit different way, also leads us to the same point ie tyranny of the judges

who have the authority even to make law.*

Thus, the deal is sealed by both Hart and Dworkin almost in the same manner - power or authority of
law is in the hands of the people - is a futile promise.”* The traditional ‘validity requirement of consent
by the governed’®? is not an essential requirement either for Hart or for Dworkin. Once Hart is satisfied
that the secondary rules are complied with, no such consent is essential.®* In a similar vein, Dworkin’s
political philosophy is not, necessarily, considerate of people’s opinions or consent; Dworkin’s

Hercules has an obligation to take note of the opinions but is not obliged to respect those and he or she

89 Condorcet states — ‘The despotism of courts is one of the most odious of all because, in order to maintain and
exercise it, courts use the law, the most respecte