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$UWLFOH���
3URKLELWLRQ�RI �UHYLHZ�RI �MXULVGLFWLRQ�RI �WKH�FRXUW�RI �RULJLQ

0DULD�&ULVWLQD�*UXSSXVR

5HJXODWLRQ��(8�����������

�� 7KH MXULVGLFWLRQ RI WKH FRXUW RI WKH
0HPEHU 6WDWH RI RULJLQ PD\ QRW EH
UHYLHZHG�

�� 7KH SXEOLF SROLF\ �RUGUH SXEOLF�
FULWHULRQ UHIHUUHG WR LQ $UWLFOH �� VKDOO
QRW DSSO\ WR WKH UXOHV RQ MXULVGLFWLRQ VHW
RXW�LQ�$UWLFOHV���WR����

5HJXODWLRQ��(8�����������

�� 7KH MXULVGLFWLRQ RI WKH FRXUW RI WKH
0HPEHU 6WDWH RI RULJLQ PD\ QRW EH
UHYLHZHG�

�� 7KH SXEOLF SROLF\ �RUGUH SXEOLF�
FULWHULRQ UHIHUUHG WR LQ $UWLFOH �� VKDOO
QRW DSSO\ WR WKH UXOHV RQ MXULVGLFWLRQ VHW
RXW�LQ�$UWLFOHV���WR ���

6XPPDU\��,��5DWLRQDOH�RI� WKH�SURYLVLRQ��²�,,��6FRSH�RI� SURKLELWLRQ�

,��5DWLRQDOH�RI� WKH�SURYLVLRQ

7KH� SURYLVLRQ� RI� WKH� 5HJXODWLRQ� XQGHU� H[DPLQDWLRQ� LV� UHIOHFWHG� LQ�
VLPLODU� SURYLVLRQV� RI� WKH� 5HJXODWLRQ� �(&�� ����������� DQG� RI� WKH�
5HJXODWLRQ��(8�������������� 7KLV�UXOH�LV�DQ�H[SUHVVLRQ�RI�WKH�IDYRXU

�� $UW� ��� RI� &RXQFLO� 5HJXODWLRQ� �(&�� QR� ���������� RI� ��� 1RYHPEHU� �����
FRQFHUQLQJ� MXULVGLFWLRQ� DQG� WKH� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� MXGJPHQWV� LQ�
PDWULPRQLDO�PDWWHUV�DQG� WKH�PDWWHUV�RI�SDUHQWDO� UHVSRQVLELOLW\�� UHSHDOLQJ�5HJXODWLRQ�
�(&��QR����������� >����@�2-�/�������¶7KH�MXULVGLFWLRQ�RI�WKH�FRXUW�RI�WKH�0HPEHU�
6WDWH�RI�RULJLQ�PD\�QRW�EH�UHYLHZHG��7KH�WHVW�RI�SXEOLF�SROLF\�UHIHUUHG�WR�LQ�$UWLFOHV�
���D�� DQG� ���D�� PD\� QRW� EH� DSSOLHG� WR� WKH� UXOHV� UHODWLQJ� WR� MXULVGLFWLRQ� VHW� RXW� LQ�
$UWLFOHV���WR����·
�� $UW� ���� SDUD� ��� RI� (XURSHDQ� 3DUOLDPHQW� DQG� &RXQFLO� 5HJXODWLRQ� �(8�� QR�
���������� RI� ��� 'HFHPEHU� ����� RQ� MXULVGLFWLRQ� DQG� WKH� UHFRJQLWLRQ� DQG�
HQIRUFHPHQW� RI� MXGJPHQWV� LQ� FLYLO� DQG� FRPPHUFLDO� PDWWHUV� �UHFDVW�� >����@� 2-�
/������� ¶:LWKRXW�SUHMXGLFH� WR�SRLQW� �H��RI�SDUDJUDSK����WKH�MXULVGLFWLRQ�RI�WKH�FRXUW�
RI� RULJLQ� PD\�QRW�EH�UHYLHZHG��7KH�WHVW�RI�SXEOLF�SROLF\�UHIHUUHG�WR� LQ�SRLQW� �D��RI�
SDUDJUDSK���PD\�QRW�EH�DSSOLHG�WR�WKH�UXOHV�UHODWLQJ�WR�MXULVGLFWLRQ�·
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WKDW WKH OHJLVODWRU DFFRUGV WR WKH FLUFXODWLRQ RI WKH GHFLVLRQV DQG RI WKH
SULQFLSOH RI PXWXDO WUXVW� ZKLFK ILQG H[SUHVVLRQ LQ WKH PXWXDO
UHFRJQLWLRQ�RI �MXGLFLDO�GHFLVLRQV��
,Q WKH SUHDPEOH RI WKH 5HJXODWLRQV RQ PDWULPRQLDO SURSHUW\ UHJLPHV
DQG RQ SURSHUW\ FRQVHTXHQFHV RI UHJLVWHUHG SDUWQHUVKLSV� WKH SULQFLSOH
RI PXWXDO UHFRJQLWLRQ RI GHFLVLRQ JLYHQ LQ WKH 0HPEHU 6WDWHV LV
UHSUHVHQWHG QRW RQO\ DV FRUQHUVWRQH RI MXGLFLDO FR�RSHUDWLRQ LQ FLYLO
PDWWHUV� EXW�DOVR�DV�JHQHUDO�REMHFWLYH�� �

,Q WKLV FRQWH[W� LW HPHUJHV FOHDUO\ WKDW WKH UHJLPH RI UHFRJQLWLRQ DQG
HQIRUFHPHQW RI IRUHLJQ MXGJPHQWV� XQLIRUP DSSOLFDWLRQ WKHUHRI� DV

�� 3�� %UXQR�� ,� UHJRODPHQWL� HXURSHL� VXL� UHJLPL� SDWULPRQLDOL� GHL� FRQLXJL� H� GHOOH� XQLRQL�
UHJLVWUDWH��&RPPHQWR� DL� 5HJRODPHQWL� �8(�� ��� JLXJQR� ������ QQ� ����� H� ����� DSSOLFDELOL� GDO�
��� JHQQDLR������ �0LODQ�� *LXIIUq� )UDQFLV� /HIHEYUH�� ������� ����� &�� 5LFFL�� ¶$UWLFOH����
3URKLELWLRQ�RI� UHYLHZ�RI� MXULVGLFWLRQ� RI� WKH� FRXUW� RI� RULJLQ·�� LQ� ,��9LDUHQJR� DQG�3��
)UDQ]LQD� HGV��7KH� (8� 5HJXODWLRQV� RQ� WKH� 3URSHUW\� 5HJLPHV� RI� ,QWHUQDWLRQDO� &RXSOHV��
$� &RPPHQWDU\� �&KHOWHQKDP�� (GZDUG� (OJDU�� ������� ����� 9�� eJpD��
¶$UWLFOH� ���� ,QWHUGLFWLRQ� GX� FRQWU{OH� GH� OD� FRPSpWHQFH� GH� OD�
MXULVGLFWLRQ� G·RULJLQH·�� LQ� 6�� &RUQHORXS� HW� DO� HGV�� /H� GURLW� HXURSpHQ� GHV� UpJLPHV�
SDWULPRQLDX[� GHV� FRXSOHV�� &RPPHQWDLUH� GHV� UqJOHPHQWV� ���������� HW� ���������� �3DULV��
6RFLpWp�GH�OpJLVODWLRQ�FRPSDUpH��������������0RUHRYHU�� FRPSDUH� 0�:HOOHU�� ¶0XWXDO�
WUXVW�� LQ� VHDUFK� RI� WKH� IXWXUH� RI� (XURSHDQ�8QLRQ� SULYDWH� LQWHUQDWLRQDO� ODZ·� ���
-RXUQDO� RI� 3ULYDWH� ,QWHUQDWLRQDO� /DZ�� ���� ��� �������� ZKLFK� QRWHV� WKDW� PXWXDO�
UHFRJQLWLRQ�DSSHDUV�DV�WKH�SUHGRPLQDQW�SUDFWLFH�RI�JUDQWLQJ�PXWXDO� WUXVW��7KH�VDPH�
SULQFLSOHV� KDYH� EHHQ� UHFDOOHG� E\� WKH� &RXUW� RI� -XVWLFH� LQ� WKH�FRQWH[W� RI� D� GLVSXWH�
WKH� VXEMHFW� RI� ZKLFK�ZDV� WKH� FXVWRG\� RI� WKH� FKLOGUHQ� DQG�ZKLFK� FRQFHUQHG� WKH�
LQWHUSUHWDWLRQ� RI� WKH� 5HJXODWLRQ� �(&�� ���������� UHJDUGLQJ�MXULVGLFWLRQ� DQG�
UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� MXGJPHQWV� LQ� PDWULPRQLDO� PDWWHUV� DQG� WKH�
PDWWHUV� RI� SDUHQWDO� UHVSRQVLELOLW\�� &I� &DVH� &��������� %LDQFD� 3DUUXFNHU� Y�
*XLOOHUPR�9DOOpV�3pUH]��>����@�(&5�,������
�� 5HFLWDO� �� RI� 5HJXODWLRQV� �(8�� ���������� DQG� ����������� ¶7KH� (XURSHDQ�
&RXQFLO�PHHWLQJ� LQ� 7DPSHUH� RQ� ��� DQG� ���2FWREHU� ����� HQGRUVHG� WKH� SULQFLSOH�
RI� PXWXDO� UHFRJQLWLRQ� RI� MXGJPHQWV� DQG� RWKHU� GHFLVLRQV� RI� MXGLFLDO�
DXWKRULWLHV� DV� WKH�FRUQHUVWRQH�RI� MXGLFLDO�FR�RSHUDWLRQ� LQ�FLYLO�PDWWHUV�DQG� LQYLWHG�
WKH�&RXQFLO�DQG�WKH�&RPPLVLRQ�WR�DGRSW�D�SURJUDPPH�RI� PHDVXUHV�WR� LPSOHPHQW�
WKDW�SULQFLSOH�·
�� 6HH� 5HFLWDO� ��� RI� 5HJXODWLRQ� �(8�� ���������� DQG� 5HFLWDO� ��� RI� 5HJXODWLRQ�
�(8������������� ZKLFK� VWDWH�� ¶,Q� WKH� OLJKW� RI� LWV� JHQHUDO� REMHFWLYH�� ZKLFK� LV� WKH�
PXWXDO� UHFRJQLWLRQ� RI� GHFLVLRQV� JLYHQ� LQ� WKH� 0HPEHU� 6WDWHV� ������ WKLV� 5HJXODWLRQ�
VKRXOG� OD\�GRZQ� UXOHV� UHODWLQJ� WR� WKH� UHFRJQLWLRQ�� HQIRUFHDELOLW\� DQG� HQIRUFHPHQW�
RI� GHFLVLRQV� VLPLODU� WR� WKRVH� RI� RWKHU� 8QLRQ� LQVWUXPHQWV� LQ� WKH� DUHD� RI� MXGLFLDO�
FR�RSHUDWLRQ�LQ�FLYLO�PDWWHUV�·
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ZHOO DV WKH UHVWULFWLYH LQWHUSUHWDWLRQ RI WKH JURXQGV RI QRQ�UHFRJQLWLRQ�
DUH�IXQFWLRQDO�LQ�WKH�SXUVXLW�RI �PXWXDO�UHFRJQLWLRQ��
$UW �� RI WKH 5HJXODWLRQV LQ PDWWHUV RI PDWULPRQLDO SURSHUW\ UHJLPHV
DQG RI WKH SURSHUW\ FRQVHTXHQFHV RI UHJLVWHUHG SDUWQHUVKLSV LV
FHUWDLQO\ WR EH UHDG� QRW RQO\ LQ WKH OLJKW RI WKH SURYLVLRQV LQ PDWWHUV
RI OLV SHQGHQV DQG UHODWHG DFWLRQV � ZKLFK DUH DLPHG DW PDQDJHPHQW DQG
UHVROXWLRQ RI FRQIOLFWV GHULYLQJ IURP WKH SURFHHGLQJV VLPXOWDQHRXVO\
SHQGLQJ LQ GLIIHUHQW 0HPEHU 6WDWHV � EXW DOVR DV FRUROODU\ RI $UW �� RI
WKH 5HJXODWLRQV� ZKLFK SURYLGHV WKDW ZKHUH D FRXUW RI D 0HPEHU 6WDWH
LV VDLVHG RI D PDWWHU RI PDWULPRQLDO SURSHUW\ UHJLPH RU SURSHUW\
FRQVHTXHQFHV RI D UHJLVWHUHG SDUWQHUVKLS RYHU ZKLFK LW KDV QR
MXULVGLFWLRQ XQGHU WKH 5HJXODWLRQV� LW VKDOO GHFODUH RI LWV RZQ PRWLRQ
WKDW�LW�KDV�QR�MXULVGLFWLRQ��

,,� 6FRSH�RI �SURKLELWLRQ

$UW �� VWDWHV WKH SURKLELWLRQ IRU WKH FRXUW RI WKH 6WDWH ZKHUH
UHFRJQLWLRQ LV VRXJKW WR SURFHHG WR WKH UHYLHZ RI WKH MXULVGLFWLRQ RI
WKH FRXUW RI WKH 0HPEHU 6WDWH RI RULJLQ DQG WR DYDLO LWVHOI RI WKH
H[FHSWLRQ RI SXEOLF SROLF\ LQ WKH FDVH ZKHUH ZURQJ DSSOLFDWLRQ RI WKH
SURYLVLRQV�RQ�MXULVGLFWLRQ�LV�QRWHG�
7KH DERYH SURKLELWLRQ LV QRW DSSOLFDEOH WR GHFLVLRQV WKDW GHDO ZLWK
TXHVWLRQV WKDW GR QRW IDOO ZLWKLQ WKH VFRSH RI PDWHULDO DSSOLFDWLRQ RI
WKH 5HJXODWLRQV RU WKDW FRPH IURP D QRQ�SDUWLFLSDWLQJ 0HPEHU 6WDWH
RU�IURP�WKLUG�6WDWH��
7KH &RXUW RI -XVWLFH� DOUHDG\ ZLWK UHIHUHQFH WR WKH LQWHUSUHWDWLRQ RI
WKH %UXVVHOV &RQYHQWLRQ RI �� 6HSWHPEHU ���� RQ MXULVGLFWLRQ DQG WKH
HQIRUFHPHQW RI MXGJPHQWV LQ FLYLO DQG FRPPHUFLDO PDWWHUV� KDV
UHFRJQLVHG DV ¶IXQGDPHQWDO SULQFLSOH· WKH SURKLELWLRQ IRU WKH FRXUW
VHLVHG WR SURFHHG WR YHULILFDWLRQ RI WKH FRPSHWHQFH RI WKH FRXUW RI WKH
6WDWH RI RULJLQ� ZLWK WKH FRQVHTXHQFH WKDW WKH SXEOLF SROLF\ RI WKH

�� 6HH� WKH� DQDO\VLV� XQGHU� $UW� ��� LQ� WKLV� &RPPHQWDU\�� 0RUHRYHU�� FRPSDUH� 0��
3HUWHJiV�� ¶5HFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� MXGJPHQWV� LQ� IDPLO\� DQG� VXFFHVVLRQ�
PDWWHUV·�� LQ�$��0DODWHVWD� HW� DO� HGV�� 7KH� H[WHUQDO� GLPHQVLRQ� RI� (&� SULYDWH� LQWHUQDWLRQDO�
ODZ� LQ� IDPLO\� DQG�VXFFHVVLRQ�PDWWHUV��3DGXD��&('$0�������������
��3��%UXQR��Q���DERYH�������9��eJpD��Q���DERYH������
��$PSOLXV�&��5LFFL��Q���DERYH������
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6WDWH� LQ� ZKLFK� HQIRUFHPHQW� LV� VRXJKW� FDQQRW� EH� UDLVHG� DV� D� EDU�
WR� UHFRJQLWLRQ� RU� HQIRUFHPHQW� RI� D� MXGJPHQW� JLYHQ� LQ�
DQRWKHU� &RQWUDFWLQJ� 6WDWH� VROHO\� RQ� WKH� JURXQG� WKDW� WKH� FRXUW� RI�
RULJLQ� IDLOHG� WR� FRPSO\� ZLWK� WKH� UXOHV� UHODWHG� WR� MXULVGLFWLRQ��
$V� UHJDUGV� WKH� HIIHFWLYH� VFRSH� RI� SURKLELWLRQ�� JLYHQ� WKDW� $UW�
��� SURYLGHV� WKDW� WKH� SXEOLF� SROLF\� �RUGUH� SXEOLF�� FULWHULRQ� GRHV� QRW�
DSSO\�WR�WKH� UXOHV� RQ� MXULVGLFWLRQ� VHW� RXW� LQ� $UWV� �� WR� ��� �DQG��� WR�
����� LQ� WKH� GRFWULQH� WKH� GRXEW� KDV� EHHQ� UDLVHG� FRQFHUQLQJ� WKH�
H[FOXVLRQ� LQ� WKH� IRUPXODWLRQ�RI� WKH�SURYLVLRQ�XQGHU�H[DPLQDWLRQ�RI�
WKH� UXOHV� LQ� PDWWHUV� RI� OLV� SHQGHQV� DQG� UHODWHG� DFWLRQV���
+RZHYHU��DOVR�LQ�WKLV�UHJDUG��WKH�&RXUW�RI� -XVWLFH�KDV�UHFHQWO\�UXOHG��
7KH� TXHVWLRQ� RI� LQWHUSUHWDWLRQ� UHVROYHG� E\� WKH� /X[HPERXUJ�
&RXUW�� DOEHLW� LQKHUHQW� LQ� WKH� 5HJXODWLRQ� �(&�� ���������� DQG�
FRQFHUQLQJ�$UW����� LQ� YLHZ� RI� WKH� WHQRU� RI� WKH� DERYH� SURYLVLRQ�
WKDW� LV� DOWRJHWKHU�VLPLODU� WR� ZKDW� LV� ODLG� GRZQ� LQ� $UW� ��� RI� WKH�
5HJXODWLRQV� XQGHU�H[DPLQDWLRQ�� FDQ� DVVXPH� VLJQLILFDQFH� DOVR� LQ� WKH�
SUHVHQW�FRQWH[W��7KH�UHIHUULQJ� FRXUW�� LQ� WKH� FDVH� LQ� SRLQW�� EURXJKW�
EHIRUH� WKH� &RXUW� RI�-XVWLFH� WKH� TXHVWLRQ� DV� WR� ZKHWKHU�� IRU� ZKDW�
LV� KHUH� RI� LQWHUHVW�� ¶WKH�UXOHV�RI� OLV�SHQGHQV�������PXVW�EH�LQWHUSUHWHG�DV�
PHDQLQJ� WKDW�� ZKHUH� ������ WKH� FRXUW� VHFRQG� VHLVHG� GHOLYHUV� D�
MXGJPHQW�ZKLFK� EHFRPHV� ILQDO�� LQ�EUHDFK� RI� WKRVH� UXOHV�� WKH� FRXUWV�
RI� WKH�0HPEHU� 6WDWH� LQ� ZKLFK� WKH�FRXUW� ILUVW� VHLVHG� LV� VLWXDWHG�PD\�
UHIXVH� WR� UHFRJQLVH� WKDW� MXGJPHQW�RQ�WKH�JURXQG�WKDW�LW�LV�PDQLIHVWO\�
FRQWUDU\�WR�SXEOLF�SROLF\�·��
7KH� &RXUW� RI� -XVWLFH�� DIWHU� QRWLQJ� WKDW� WKH� FKHFN� RQ� UHVSHFW� RI� WKH�
UXOHV� RI� OLV� SHQGHQV� QHFHVVDULO\� LPSOLHV� UHYLHZ� RI� WKH� MXULVGLFWLRQ�� E\�
DSSO\LQJ� OHYHUDJH�RQ�WKH�SULQFLSOH�RI�PXWXDO�UHFRJQLWLRQ�RI�WKH�MXGLFLDO�
GHFLVLRQV�DV� ¶FRUQHUVWRQH�IRU�WKH�FUHDWLRQ�RI�D�JHQXLQH�MXGLFLDO�DUHD�·�DV�
ZHOO� DV� RQ� WKH�SUHPLVH� WKDW� �� DV� DQWLFLSDWHG�SUHYLRXVO\���WKH�JURXQGV�

��&DVH�&�������'LHWHU�.URPEDFK�Y�$QGUp�%DPEHUVNL��>����@�(&5�,�������SDUDV��������
���3��%UXQR��Q���DERYH������
��� &DVH� &��������� 6WHIDQR� /LEHUDWR� Y� /XPLQLWD� /XLV� *ULJRUHVFX�� -XGJPHQW� RI� ���
-DQXDU\� ������ SDUD� ���� DYDLODEOH� DW� ZZZ�HXU�OH[�HXURSD�HX� �ODVW� YLVLWHG� �� 2FWREHU�
������
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IRU� SURKLELWLQJ� UHFRJQLWLRQ� ¶VKRXOG� EH� NHSW� WR� WKH� PLQLPXP�
UHTXLUHG�·� KDV� LQVWLWXWHG� WKDW� EUHDFK� RI� WKH� UXOHV� RI� OLV�
SHQGHQV� FDQQRW� LQ� LWVHOI� ZDUUDQW� QRQ�UHFRJQLWLRQ� RI� D� MXGJPHQW�
RQ� WKH� JURXQG� WKDW� LW� LV� PDQLIHVWO\� FRQWUDU\� WR� SXEOLF� SROLF\�
RI� WKH� 0HPEHU� 6WDWH� ZKHUH�UHFRJQLWLRQ�LV�VRXJKW���

�� LELG�

���


