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INTRODUCTION 

 

This dissertation is composed of three stand-alone chapters examining different 

aspects of Alternative Dispute Resolution (ADR) efficiency. 

The first chapter provides for general definition, taxonomy and features of ADR 

and its types, i.e., negotiation, mediation and arbitration.  The paper provides an 

overview of economic studies of ADR and its efficiency/inefficiency.  The proponents 

of ADR demonstrate that ADR could facilitate access to justice in case it is used 

appropriately.  However, it is very important to be attentive when dealing with ADR.  

Even the same ADR technique can be applied in many different ways, depending on 

particular circumstances. Based on specific ADR features, each ADR type could have 

its own upsides and downsides; therefore, it is often not appropriate to make any general 

statements about the overall efficiency of ADR. In addition, the legal treatment of the 

ADR processes varies in different jurisdictions, and the impact of the ADR process will 

depend on local laws. Finally, one case can differ significantly from another, and 

subjecting the same case to distinct processes is not feasible. 

We have provided general taxonomy of ADR and have analysed the main 

features considered to be advantages of ADR and demonstrated that they are not 

absolute.  Although ADR was designed to promote them, nowadays the reality is not as 

it was intended. Albeit, there are proponents of ADR, economic and legal specialists 

emphasise that ADR could have reverse effect. 

The second and the third chapters are empirical studies. 

The second paper examines the influence of advocates’ participation on 

mediation outcome in Italy.  The paper examines whether advocates’ involvement 

increases for the parties to the mediation the probability to enter into mediation 

agreement.  Italy is chosen for the study, inter alia, because of its legislation 

requirement for the party to mediate with the mandatory involvement of the 

professional lawyer (advocate) in some categories of civil cases.  
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The goal of this study was to estimate empirically the impact of advocates’ 

participation on the mediation outcome in Italy. Thus, the analysis was focused on the 

evaluation of explanatory variables in terms of the probability for the parties to come to 

the agreement and close the dispute.  The advocates’ participation on the behalf of the 

plaintiff and the defendant were considered separately.  

This paper provided evidence on the puzzling role of advocates in mediation. It 

demonstrates that in the case of advocates’ presence, the outcome of mediation depends 

mainly on the role and goals of the advocate within the process of dispute resolution.  

More precisely, the advocate’s participation on behalf of plaintiff influences negatively 

on making the mediation agreement. And this result was expected due to the completely 

different nature of mediation and role of advocate.  The puzzling part relates to the 

defendant’s advocate, whose involvement in to mediation promotes mediation and has a 

positive influence on reaching a mediation agreement.  The results are stable using both 

probit and logit models for data analysing.  

The third paper is dedicated to study of mediation duration. Mediation duration 

cannot be considered as the perfect proxy for the success of mediation, but it for sure 

could be used in order to demonstrate the parties’ willingness to mediate, i.e., their 

attitude and keen to look for a case solution. The goal of the study was to estimate 

empirically the impact of different variables on the longevity of mediation cases in Italy. 

Thus, the analysis was focused on the evaluation of explanatory variables in terms of 

the probability for the parties to come to the agreement and close the dispute. Empirical 

analysis was done using the survival analysis, in particular, Сox and Weibull models. 

Our empirical results confirmed that the parties’ characteristics mainly define 

the mediation duration. In particular, our analysis confirmed that the number of 

participants and their assistance by the advocate influence the mediation duration. The 

result is a little bit puzzling if we consider that the importance has the number of 

plaintiffs, not defendants. At that, only the defendant’s advocate participation influences 

mediation duration. Hence, we have the importance of a qualitative characteristic of one 

party and a quantitative characteristic of another one.   

The result is important as it confirms the second chapter related to the advocates’ 

role in mediation. Therefore, we consider that mediation duration could be used as a 



viii 

 

proxy of the intention to mediate, and indirectly as the success of mediation, our result 

that presence of the advocate on behalf of the defendant determines the mediation 

duration, indirectly confirms also our previous result, i.e., advocate’s presence on behalf 

of defendant leads to mediation success.  

The foundation of our empirical chapters is an original dataset, which was 

compiled specially for this project using data requested and obtained from four 

Chambers of Commerce of Italy for the period of 2011—2017.  

The findings of this study may have important policy implications and could be 

taken into consideration by Italian specialists in mediation area. The results demonstrate 

that introduction of the rule about mandatory participation of the advocate in the 

mediation procedure does not improve mediation per se. Even more, as the plaintiff’s 

advocate participation leads to less possibility for parties to reach a mediation 

agreement.  
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Chapter 1. ADR efficiency  

 

 

 

 

1. Introduction  

 

We cannot imagine contemporary world without social and economic 

development. No development is possible without cooperation, and no cooperation is 

possible without disputes.  Any contract is a potential dispute.  Therefore, we need a 

workable system that would ensure dispute resolution without destruction of the 

cooperation and slowing down the development. An independent and effective justice 

system provides a safeguard for human rights, but also for a number of other aspects of 

life in society that are crucial to the well-being of individuals and organisations, such as 

health, work, industrial relations, social security, family relations, civil rights, 

environmental rights, consumer rights, property rights, the enforcement of contracts 

(CEPEJ, 2013). It was well indicated by Kofi Annan in 2004
1
, that “without a credible 

machinery to enforce the law and resolve disputes, people resorted to violence and 

illegal means” (Annan, 2004). “The centrality of a strong justice mechanism lies in its 

essential contribution to fostering economic stability and growth, and to enabling all 

manner of disputes to be resolved within a structured and orderly framework” 

(UNODC, 2011); therefore, it is crucial to analyse the justice system functionality and 

define the factors that could strength or weaken it.  

                                                      
1
 Secretary-General of the United Nations that period. 
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As a state of “crisis” of the judicial system is in place in large and small, rich 

and poor regions, regardless of their level of political and legal development (Fix-

Fierro, 2003), within this paper we attempt to define whether ADR
2
 could satisfy the 

demand in efficient dispute resolution that would promote cooperation and economic 

development. We will try to answer the question, whether ADR is efficient and what 

makes it efficient and/or precludes it from being as such.   

ADR is considered to improve access to justice being efficient dispute resolution 

procedure [Rass-Masson and Rouas (Milieu), 2017].  Sometimes the roots of ADR are 

traced back to the Pound Conference
3
 (Parisi, 2017) where the professor’s Frank Sander 

speech (Sander, 1976) has been identified by many as marking the birth of the modern 

ADR phenomenon as he identified pros and cons of different types of dispute resolution 

that further were summarised as the concept of the “multi-door courthouse”
4
 (Sternlight, 

2000a). According to this concept, litigation was considered as one option among many 

including conciliation, mediation, arbitration, and ombudspeople (Kessler and 

Finkelstein, 1998). Based on the concept in question, disputes should be efficiently 

addressed through the mechanism best suited for the parties and the issues involved, the 

parties should be able to choose from the menu of available alternatives (Sander, 1976).  

However, the history of ADR is traced from the ancient world (Barrett and 

Barrett, 2004; Sanchez, 1996). Even if we talk about the USA, it should be recorded the 

29
th

 annual meeting of ABA in 1906
5
 where Roscoe Pound delivered the keynote 

address (Pound, 1964). According to Roscoe Pound, the courts should be administered 

more effectively. It was noted that the adversary system often turned litigation into a 

game, irritating all the process participants (parties, jurors, and witnesses) and giving 

the public the “false notion of the purpose and end of law”
6
 that promoted the growth of 

the ADR movement. Also he complained about “the manner in which the courts 

emphasised the procedural form over the substance” that resulted in “[u]ncertainty, 

                                                      
2
 ADR will be defined further as there is no unique definition.  

3
 Formally known as the National Conference on the Causes of Popular Dissatisfaction with the 

Administration of Justice, took place on April 7-9, 1976 in Minneapolis, Minn. 
4
 The name was given by American Bar Association (ABA), as the Professor Sander called it 

“comprehensive justice center”(Hernandez Crespo and Sander, 2008).  
5
 Further called the first “Pound Conference”, which was held in St. Paul, Minnesota on 29 August 1906.  

6
 Pound called it “sporting theory of justice”. 
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delay and expense, and above all, the injustice of deciding cases upon points of 

practice.” (Ibid.). This speech provoked decades of reform in American system of 

dispute resolution (Traum and Farkas, 2017).  

This paper will not be dedicated to the history of ADR; even it is a very 

interesting topic deserving a separate study. Further we will analyse ADR, its types and 

features, possibility to have it efficient, without going deep back in ages. 

In order to achieve the goal of this study, i.e., to analyse the possible dimensions 

of ADR efficiency emphasising particularly the efficiency of mediation, this paper 

proceeds as follows. The next section provides for the definition, types and features of 

ADR. It gives an overview of the different types of ADR and defines the main features 

that unite and/or distinguish its different types. Section 3 provides for the meaning of 

efficiency for ADR. Conclusions follow in section 4. 

 

2. ADR: definitions, types and features 

2.1. ADR Definition 

As a first step, we need to define the terms used in this paper as there is no 

unique definition of ADR either in scientific literature, or among practicing specialists. 

ADR is used in many different ways. ADR is also called as “informal” justice (when 

parties choose the process and outcomes, where their consent is important) versus 

“formal” justice (with clear rules of the procedure and “rule of law” application, 

evidence, but limited remedies).  In addition, “semi-formal” (hybrid and combined 

forms of) dispute resolution are defined (Menkel-Meadow, 2012).  

Traditionally, ADR is defined as “Alternative dispute resolution”.  For instance, 

according to the New-York Court, “Alternative dispute resolution (ADR) refers to a 

variety of processes that help parties resolve disputes without a trial. Typical ADR 

processes include mediation, arbitration, neutral evaluation, and collaborative law. 

These processes are generally confidential, less formal, and less stressful than 

https://www.nycourts.gov/ip/adr/What_Is_ADR.shtml#mediation
https://www.nycourts.gov/ip/adr/What_Is_ADR.shtml#arbitration
https://www.nycourts.gov/ip/adr/What_Is_ADR.shtml#NeutralEval
https://www.nycourts.gov/ip/adr/What_Is_ADR.shtml#Collaborative
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traditional court proceedings” (“New York State Unified Court System site,” n.d.).  

Similarly, in the European Union legislation, “Alternative dispute resolution (ADR) 

offers a simple, fast and low-cost out-of-court solution to disputes between consumers 

and traders” (Preamble of Directive on consumer ADR, 2013).  Alternative is used most 

commonly as an alternative to litigation, embracing a variety of practices including: 

mediation, negotiation, facilitation, arbitration, consensus decision making, and 

restorative practices. 

However, recently more and more scientists consider “A” (in ADR) as 

Appropriate. The “Appropriate” is used to emphasise the aim of being collaborative, 

respectful, and considerate of everyone’s view (Menkel-Meadow, 2001). It includes any 

method of dispute resolution that goes from Negotiation to Litigation and depends on 

the parties’ control and influence on the process they are party to and refers to the 

possibility to use the most appropriate method fitting the individual circumstances of 

the parties. The choice of the methods depends on the intentions of the parties, both in 

terms of what outcomes the parties seek, and how they want to deal with their fellow 

disputants (Menkel-Meadow, 2016). More rarely “A” is used as Adaptive, when 

emphasising the creative elements of ADR; or Amicable when highlighting the non-

confrontation character of ADR (Mirimanoff and Pons, 2014). 

Still, the interpretation of the Alternative dispute resolution is not unique: in a 

wider sense, ADR is regarded as any process that is not classical court process, and this 

includes class action (Cappelletti, 1993; Menkel-Meadow, 2009), combined tecniques 

like arbitration-mediation, pure mediation, techniques that take part outside the court, 

but within its shadow (e.g., court-attached mediation), etc. (Palmer and Roberts, 2005).  

In a strict meaning, ADR is totally separated from courts and does not include 

adversarial methods, i.e., arbitration (Green Paper, 2002).   

For this paper purposes, ADR is regarded as Alternative dispute resolution and it 

includes a number of methods that allow resolving disputes without referring to the state 

court. Within the paper main attention will be paid to such methods as negotiation, 

mediation and arbitration. 
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2.2. ADR Taxonomy 

Based on the third party presence/participation the processes include: 

a) the “primary” process, which consists of individual action: self-help, 

avoidance (Menkel-Meadow, 2015); 

b) bargaining between the parties without involvement of others – 

negotiation; 

c) processes with involvement of the third party include mediation, 

arbitration and ombudsman [“a designated neutral who is appointed or 

employed by an organisation to facilitate the informal resolution of concerns of 

employees, managers, students and, sometimes, external clients of the 

organization.”(Wesley, 2004)]; 

d) involvement of technology (internet platform) – ODR (online dispute 

resolution). It primarily involves negotiation, mediation or arbitration, or a 

combination of all three (“Userguide - Online Dispute Resolution,” n.d.).  

The above processes are “pure” ADR processes.  The combination of the 

elements of the “pure” ADR processes creates “hybrid”/“secondary” process, e.g.,  

a) med-arb is a combination of mediation with arbitration, i.e., facilitated 

negotiation that is followed by the binding decision (Honeyman, 2016);  

b) minitrial is a structured settlement process where the rules of evidence 

are not applied, except rules governing privileged communications. Minitrials 

as most ADR processes are fully confidential, and not recorded 

(“Minitrial,” n.d.; Sherowski, 1996);  

c) summary jury/judge trials is an ADR tool in which parties summarise 

their case before a real jury, which returns an advisory verdict, which helps to 

decide a negotiation strategy (to settle or to continue to a real trial) (see 

example in Hatfield, 1991; Sherowski, 1996);  

d) early neutral evolution is a submitting of the case to a neutral evaluator 

(usually lawyer or other expert) through a confidential “evaluation session”. 

The neutral evaluator considers each side’s position and renders an evaluation 

of the case (Allison, n.d.).  
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Within this paper we will deal with “pure” ADR processes and leave combined 

ones for future. 

Based on the extent to which ADR is voluntary and consensual or 

mandated/mandatory, all ADR processes could be divided into voluntary and mandatory 

(that includes both cases of legislative prejudiciary requirement and court referral).  

According to the ideology of ADR, these processes should be voluntary and all 

agreements should be reached consensually. However, as they are used to 

“manage”/reduce the judiciary caseloads, ADR processes are used as means of diverting 

cases to other fora.  As such even mediation is often “mandated”
7
, although it is usually 

participation in, not substantive agreement, that is required (Menkel-Meadow, 2012). 

Based on the result of the procedure, ADR processes can be binding or 

nonbinding. Arbitration is generally binding, unless parties agree otherwise. Mediation 

and negotiation are generally nonbinding; however, mediation becomes binding if the 

law states it and /or there is a respective agreement between parties (Mediazione civile, 

2010b; “United Nations Convention on International Settlement Agreements Resulting 

from Mediation,” 2019).  

ADR processes are often subject to different requirements depending on whether 

they are used in private settings (by contract, in employment or other organisational 

settings) or in public arenas such as courts. Court related or “court-annexed” ADR 

programs and class actions are subject to greater legal regulation, including selection, 

training, and credentialing of the arbitrators or mediators, ethics, confidentiality, and 

conflicts of interest rules, as well as providing for greater immunity from legal liability 

(Menkel-Meadow, 2012).  

ADR processes are also differentiated from each other by the degree of control 

the third party has over both, the procedure (the rules of proceedings), and the substance 

(decision, advice, or facilitation), and the formality of the proceeding (held in private or 

public settings, with or without formal rules of evidence, informal separate meetings, 

and with or without participation of more than the principal disputants). Despite 

                                                      
7
 For instance, Italian Mediation Law provides for a mandatory (sometimes called also opt-out) 

mediation in a number of cases. 
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mediation involves the use of a third party facilitator, a mediator usually has no coercive 

power and the process in which he engages also differs from adjudication. “The central 

quality of mediation is the capacity to reorient the parties toward each other, not by 

imposing rules on them, but by helping them to achieve a new and shared perception of 

their relationship, a perception that will redirect their attitudes and dispositions toward 

one another” (Sander, 1976). 

Based on the authorities of the third party within the process ADR processes 

include:  

a) adjudication is an involuntary, adversarial process, where arguments are 

presented to prove one side right and one side wrong, resulting in win-lose 

outcomes. In the Adjudicative processes a third-party makes a binding decision 

for the parties. Adjudicative approaches include arbitration and court 

adjudication (Morris, 2002);  

b) non-Adjudicative processes include other ADR methods that do not 

foresee making binding decision by the neutral third party. Non-adjudicative 

methods should result in win-win solutions for the parties to the dispute. 

In addition, we should indicate the types of mediation based on the role of the 

third person as the characteristics of the procedure could define the outcome.  

a) Facilitative mediation is the most common type of mediation. The third 

party (mediator) listens to both parties and makes informed suggestions based on 

his/her professional knowledge (Elwell, 2015). The mediator structures a process 

to assist the parties to reach a mutually acceptable solution. The mediator 

discovers the parties’ positions; searches for interests underneath the positions 

taken by parties; and assists them in finding and analysing options for resolution. 

Within facilitative mediation, the mediator does not make recommendations to 

the parties, he/she does not give his/her own advice and/or opinion as to the 

outcome of the case, does not predict the outcome of the court case. The 

mediator is in charge of the process, while the parties are in charge of the 

outcome (Zumeta, n.d.). 
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b) Evaluative mediation is a type of mediation in which the mediator makes 

recommendations and suggestions and expresses opinions. Instead of focusing 

primarily on the underlying interests of the parties involved, evaluative mediator 

helps parties to assess the legal merits of their arguments and to make fairness 

determinations. Evaluative mediation is most often used in court-mandated 

mediation, and evaluative mediators are often the attorneys who have legal 

expertise in the area of the dispute (Shonk, 2019).  Again, the mediator hears the 

concerns of each party and gives legal advice as to how those concerns would 

likely stand up in court or the best way to represent them in court to work to 

everyone’s advantage (Elwell, 2015). 

c) Transformative mediation is a type of mediation in which the mediator 

focuses on empowering parties to resolve their conflict and encouraging them to 

recognise each other’s needs and interests. Transformative mediation aims to 

transform the parties and their relationship through the process of acquiring the 

skills they need to make constructive change (Shonk, 2019). 

Although there is no research focused on assessment of the impact of mediation 

on the culture of disputing, 30 family law lawyers were interviewed in 2004. They were 

asked about characteristics they preferred in family law mediators. Mediators with 

substantive knowledge and litigation experience in family law were preferred. The 

majority preferred efficient and solution-focused mediation. At least one third of the 

lawyers preferred mediators who were willing to provide opinions or to be “directive”, 

although majority of them were not acquainted with notion of facilitative or evaluative 

mediation (Morris, 2013). 

 

2.3. ADR Features 

ADR features are the characteristics that force parties to choose it as an 

alternative to a trial. ADR features mostly are defined as its advantages. Within this 

paper, among other things, we will define whether such features are real or imaginal.  

There are two strands of ADR advantages (Menkel-Meadow, 1997):  
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a) quantitative chain that is also called case reducing or case management 

side of ADR, including ensuring speedy, less costly and thus more efficient case 

proceeding; 

b) qualitative side of ADR that emphasises that both dispute processes and 

their outcomes can be improved via referring to alternative to full-scale trial. As 

for the process, ADR provides for more party participation and control over the 

proceedings. ADR allows a greater possibility of more than the particular 

“dispute” resolving, but a reconciliation (McThenia and Shaffer, 1985) and 

better communication between disputing parties. As for the outcomes, ADR 

promises the possibility of more Pareto optimal solutions
8
, in which bipolar 

results are avoided without coming to unnecessary compromises. ADR allows 

exploring the parties’ underlying interests in order to meet them. In addition, 

ADR allows the adoption of more complex and flexible solutions that are 

tailored to the parties’ needs or situation. ADR could provide better outcomes 

than traditional adjudication, as litigation can only deal with the resolution of 

disputed facts of past events, while ADR is focused in the resolutions that are 

oriented on future.  

Thus, the following are generally considered to be the ADR advantages over a 

lawsuit:  

a) ADR can be faster. A dispute often can be resolved in a matter of 

months, even weeks, through ADR, while a lawsuit can take years. However, it 

should be noted that since the mid-1980s the concerns about the perceived 

increase in time and costs of international arbitration have been raised, starting 

the time that preceded the period of exponential growth of international 

arbitration (Nigmatullina, 2016);  

b) ADR can save money. Court costs, attorney’s fees, and expert fees can be 

saved. However, International Arbitration Surveys for years 2006, 2013 and 

2015 demonstrated that the expense and the length of time to resolve disputes 

were the two most commonly cited disadvantages of international arbitration. In 

                                                      
8
 A solution is called Pareto optimal, if none of the objective functions can be improved without 

degrading some of the other objective values. 
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particular, 2015 Survey revealed that cost was seen as arbitration’s worst 

feature, followed by, among others, lack of speed 

(“2015_International_Arbitration_Survey: Improvements and Innovations in 

International Arbitration,” 2015; “Corporate Choices in International Arbitration 

Industry perspectives,” 2013; “International arbitration survey: Corporate 

attitudes and practices,” 2006); 

c) ADR ensures more participation of the parties to the dispute allowing 

them to tell their side of the story than in court and may have more control over 

the outcome;  

d) ADR is a flexible procedure that is defined by the parties by the 

arbitration agreement (arbitration clause) or agreement to mediate.  Attention 

should be taken to the rules defined by the Arbitration/Mediation Institutions in 

case the latters are defined as responsible for the dispute resolution;  

e) ADR allows the parties to be cooperative, thus the parties might work not 

against each other, but together with the assistance of the neutral in order to 

resolve the dispute and agree to a remedy that makes sense to them.  

 

Together with the advantages, some disadvantages should be indicated. 

a) ADR is not suitable for every dispute.  Every country defines the criteria 

of disputes subject to ADR;  

b) binding ADR generally does not allow reviewing the decision (i.e., 

arbitral award) for legal errors. Being a disadvantage, such a rule also allows 

faster process as no additional processes, appeals follow;   

c) to be effective, ADR parties should possess all the information required, 

ADR provides less opportunity to find out about the other side’s case;  

d) as it was indicated above, ADR could be costly and not fast, especially 

this relates arbitration;  

e) in case of failure of ADR, the latter becomes additional part of dispute 

resolution pyramid, increasing the parties’ cost and time for dispute resolution.   
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3. ADR Efficiency 

First of all, the efficiency used for this paper should be defined.  As for judicial 

efficiency most often two approaches are used: 1) the clearance rate, i.e., the ability of 

the system to reply to the demand of justice; 2) the technical efficiency score, 

characterised by the additional feature of considering at the same time both the demand 

of justice and the productive optimisation (Ippoliti et al., 2015). In other words, judicial 

system is efficient in case it allows resolving as many cases as possible utilising less 

possible time and costs. As for ADR, not only amount of cases resolved should be taken 

into account, but first of all, amount of disputes closed and/or prevented.  

Thus, we should look at ADR efficiency as not only the values-reducing cost 

and delay procedure, but as technique used to serve many additional purposes, e.g., to 

try to repair a party’s damaged sense of self, to restore/ begin building relationships 

between parties, or to give healthy vent to feelings that otherwise might go 

unacknowledged or undervalued (Brazil, 2006). 

Parties to the (potential) dispute agree to apply to ADR if they assume that ADR 

would increase their welfare by allowing a reduction in the transaction costs of 

resolution of their dispute and/or an improvement in the quality of the outcome. In order 

to define the increase in the welfare, it is required to identify, to what compare. Mostly, 

arbitration is compared with litigation and mediation is compared with unfacilitated 

negotiation (Mnookin, 1998). However, it is possible to compare based on common 

and/ or distinguishing features or dimensions.   

In such ADR efficiency could be studied in two levels, dimensions: (1) internal 

efficiency that involves analysis within one ADR type, and (2) social efficiency that 

includes comparable evaluation. 

3.1. Internal Efficiency 

Internal efficiency defines the conditions when the procedure itself is efficient 

without comparing it with other types of ADR or with litigation.   
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Starting from negotiation (Mnookin, 2003), we understand that a rational 

decision obviously requires a consideration of costs, those associated with the process 

of negotiation, regardless of whether there is a settlement. In any negotiation, 

irrespective whether related to a deal making or dispute resolution, parties bear 

transaction costs as they invest time, money, manpower, and other resources.  

Negotiation transaction costs can include the following elements: attention and 

energy of valuable employees, professionals and experts. There is no precise or 

predictable amount of transaction costs as their amount depends on numerous factors, 

including type and duration of negotiation, necessary logistics and auxiliary 

involvements. Sometimes transaction costs may make negotiation an economically 

inefficient process, for instance it would be true for any type of business that performs a 

large volume of transactions with a large number of parties.  Such transaction costs 

include also the disclosure of information, which may be exploited by the counterpart in 

future actions, regardless of whether an agreement is achieved in that instance 

(Mnookin, 2003). 

Another example of internal efficiency is given by a study of mediation, where 

mediators can create value in negotiations between rational parties (Ayres and Brown, 

1994).  

Mediators are mainly involved in disputes resolving by “caucusing” privately 

with the parties. Such private meetings “caucusing” is a characteristic of the mediation, 

as such private meetings take place neither in arbitration, nor in negotiation. These 

“caucusing” meetings allow to mediator to collect private information and to distribute 

it further. Thus, mediators create value by controlling the flows of information between 

parties and as such control the mediation outcome.  They can mitigate adverse selection 

and moral hazard. Adverse selection is caused by hidden information that distorts the 

terms of a contract. Moral hazard is caused by hidden conduct.  Thus, adverse selection 

problems involve hidden pre-contractual information; moral hazard problems involve 

hidden post-contractual conduct. They both are the result of the parties’ ability to hide 

information about themselves or their conduct, and both lead to inefficiency. Adverse 

selection case is inefficient negotiation when some information about their valuation 
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prior to agreement is hidden. Moral hazard is a problem of coordination as it arises 

when parties take hidden actions that reduce the joint gains. Parties’ inability to observe 

each other’s conduct leads to inefficiency in performance coordination.  

Mediators can reduce adverse selection in three ways: “(1) by committing parties 

to break off negotiations when private representations to a mediator indicate that there 

are no gains from trade; (2) by committing parties to equally divide the gains from 

trade; and (3) by committing to send noisy translations of information disclosed during 

private caucuses” (Ayres and Brown, 1994). 

The mediator can overcome both psychological barriers and economic 

inefficiency in negotiation. He/she facilitates settlement and improves negotiation 

outcome by getting the right people to the negotiation table and by exposing the host of 

underlying interests (Barendrecht and de Vries, 2005). 

One more analysis is provided for arbitration, inter alia, distinguishing ex ante 

and ex post arbitration agreements. Steven Shavell explores the incentives of adding 

ADR to the litigation process. Under ADR he understands arbitration, and in addition to 

comparative analysis as for litigation, provides “internal” comparison as indicated 

(Shavell, 1995). 

Ex ante arbitration (ADR) is where the parties voluntarily agree to use ADR 

before a dispute has arisen (e.g., via including arbitration clause to the main agreement).  

Ex post ADR agreement is being done after a dispute has already arisen.  The key 

question is whether or not ADR affect the pre-dispute behaviour that raises joint value 

for the parties.  Ex ante agreements made by “informed” or “acknowledgeable” parties 

increase the expected utility of the parties and raise social welfare.  Ex ante agreements 

should ordinarily be enforced because of the potential advantages of ADR, and the 

“frequent inability” to negotiate them after the dispute arises.  As soon as ex post ADR 

does not have incentive effects on the parties’ pre-trial behaviour, there is “no apparent 

basis” for the state to impose involuntary ex post “non-binding” ADR.  Although it is 

possible that ex post ADR may be a cheap substitute for a trial, Shavell emphasises that 

ADR may increase the frequency of suits and encourage people to engage in ADR who 

otherwise would have settled.  In case ADR does not have positive outcome, it simply 
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adds another layer to the dispute resolution process without promoting 

settlement(Shavell, 1995).   

Ex post ADR agreement does not provide any additional benefit to those 

achievable via ex ante ADR arrangements. Moreover, ex ante ADR agreements promote 

contingency and additional advantages not available in case of ex post ADR agreement, 

i.e., ex ante ADR agreements motivate parties’ pre-dispute conduct, thereby increasing 

the joint benefits of the parties.  Such pre-dispute conduct includes the following. The 

parties’ primary behaviour is affected, so they are stimulated to meet the contractual 

obligations and comply with the substantive law looking for a more accurate outcome 

from the main agreement containing ADR clause.  Parties are induced to meet at least 

standard performance requirements especially in case they aware that the chosen 

arbitrator is the specialist in their contract’s area (Shavell, 1995).  Ex ante ADR clause 

influences positively the parties’ procedural behaviour as well.  They are more due 

diligent in gathering and preservation of evidencing information throughout the 

cooperation. Further, ex ante agreements allow the parties to overcome strategic barriers 

in order to reach mutually beneficial ADR agreement (Mnookin, 1998) and also 

enlarges the zone of possible agreements. At last, ex ante ADR agreements can promote 

refraining from the disputes where possible.  

 

3.2 Social Efficiency 

We would like to start with the most flexible, free process, e.g., negotiation and 

will move forward for more complex and regulated procedures up to litigation.   

Negotiation does not involve any third party, either with adjudicative (like 

arbitrator) or facilitative (like mediator) power. Negotiation is always voluntary, nobody 

can be forced to negotiate, and as a result only the parties are responsible for the process 

and the result of negotiation. Parties start negotiation only if they are interested in 

achieving mutually acceptable solution; therefore, such solution mostly suits their needs 

and interests and is done as a contract enforced under the law. Negotiations are typically 

private, so there is less risk of disclosure of confidential information and as such the 
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cost of its protection. Hence, negotiation should ensure spending less time and money, 

unless parties face a number of barriers they fail to overcome. Among such barriers 

could be indicated the following (Mnookin, 1993):  

a) strategic barriers – party who implements strategic behaviour and tries to 

have a better result for itself provokes inefficient general outcome;  

b) the “principal/agent” problem – due to fact that in most cases the 

negotiating parties (principals) are represented by a lawyer, employee, or officer 

(agent), whose behaviour fails to serve the interests of the principal itself;   

c) cognitive barrier that relates to how the human mind processes 

information, especially in evaluating risks and uncertainty;  

d) “reactive devaluation” that relates to the fact that bargaining is an 

interactive social process in which each party is constantly drawing inferences 

about the intentions, motives, and good faith of the other. 

These barriers could be overcome by assistance of the mediator. As such, 

mediation can be more efficient than negotiation due to the presence of the neutral 

person who helps to overcome the barriers, while the parties exercise the effective 

control over the substantial contours of the dispute resolution outcome and the 

procedural framework.  In addition, a mediator may help the parties reach better 

agreements with lower transaction costs that might often be Pareto-superior to the one 

the parties might have reached on their own (Mnookin, 1998). Thus, mediation lowers 

the risks and transaction costs associated with resolving the dispute even more 

dramatically.  

Mediation is an informal process and mediator has no authority to impose a 

resolution on the parties.  His/her goal is to facilitate negotiation and help the parties 

themselves to reach a mutually acceptable settlement of their own dispute.  Due to its 

informal and flexible character mediation is typically takes less time and requires fewer 

costs than arbitration.  At that each mediator applies his/her own rules (agreed with and 

between the parties) that allow resolving dispute in the manner best fitting the parties’ 

needs and interests.  
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While the negotiation results in making a civil agreement that can be broken 

again, mediation in many countries may finish in making a decision enforceable by the 

law
9
. A mediation agreement is rather flexible: it may simply reflect the net expected 

value of what is likely to happen in court or can be shaped to meet the needs and 

interests of the parties by making trades that are unrelated to the legal disputes.  As long 

as mediation is voluntary and the mediation agreement is mutually acceptable to the 

parties, there is no need to have additional means of its enforcement.  There is typically 

no process of review.  Depending on each country’s legislation, mediation agreement 

can be enforceable as a contract or as a judicial decision (sometimes upon undertaken 

some additional actions).  

The parties may fail to settle, because they have divergent expectations about 

what will happen at trial (Landes, 1971).  Having convergent expectations about the 

outcome in court, the theory suggests that disputes would be settled in order to avoid 

further litigation, so transaction costs are to be saved. The mediator who possesses and 

coordinates the flows of information may facilitate the exchange of essential 

information and improve communications between the parties, thus improving the 

parties’ understanding of each other’s positions. The mediator does it faster or at lower 

cost than the parties would require doing it on their own.   

As already noted, negotiations are compared with mediation while arbitration 

with a trial.  However, it is possible to compare mediation with arbitration.  The main 

differences are: more flexible procedure of the mediation and the nature of procedure 

outcome, arbitration reward is taken by the arbitrator and is generally always 

enforceable, while mediation agreement is taken by the parties themselves and is 

enforceable in some jurisdictions, while is not such in others. As we have already 

indicated, arbitration becomes more and more bureaucratic, thus less time and cost 

efficient (“2015_International_Arbitration_Survey: Improvements and Innovations in 

International Arbitration,” 2015; “Corporate Choices in International Arbitration 

Industry perspectives,” 2013; “International arbitration survey: Corporate attitudes and 

practices,” 2006).  Therefore, mediation generally remains more efficient in comparison 

with the arbitration.  

                                                      
9
 E.g., Mediation agreement is enforceable under the Law on Mediation of Italy. 
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Moving further we compare arbitration and litigation. While arbitration is still 

often named as being faster and cheaper alternative to litigation, this is no longer clearly 

true as we have emphasised already. Nowadays we see an increasing convergence 

between arbitration and litigation.  This is explained both by the involvement of lawyers 

experienced in litigation into arbitral proceedings and because the parties use 

confrontation tactics they are expected to use in court while referring to arbitration.  As 

a result, we cannot talk anymore about economy of cost and time in case of 

contemporary arbitration, but we still can find a procedural flexibility and the parties’ 

autonomy within the arbitration procedure that provides the possibility somewhere 

“faster and/or cheaper procedure” to those parties who wish one (Cole et al., 2014). 

If parties agree so, a dispute that might otherwise go to court becomes subject to 

binding arbitration.  Arbitration is always created by the contract. In contrast to 

mediation, arbitration does not exist without the parties’ particular arbitration 

agreement. It means that arbitration is always voluntary; it cannot be stated by the 

legislation as the prejudication requirement.  Both, ex ante and ex post arbitration 

agreements set out the procedural rules. Contracting parties choose to resolve all or a 

subset of their disputes through arbitration in order to minimise the costs of their 

relationship.  Specifically, arbitration is chosen in case it provides the greatest 

difference between deterrence benefits and dispute resolution costs for every type of 

dispute [if we define the deterrence benefits (or governance benefits) as avoided harms 

net of avoidance costs].  For contracting parties, the harms avoided through superior 

governance generally can be classified as losses due to breach of either explicit or 

implicit contract terms (Hylton and Drahozal, 2003). 

There are three fundamental differences that define the arbitration efficiency in 

comparison with litigation.  

a) The parties choose an arbitrator, whereas a judge is typically assigned.  

The arbitrator is typically chosen with expertise in the subject matter of the 

dispute, not necessary with a legal background, whereas a judge is typically a 

legal generalist who is knowledgeable about legal procedures, but may have no 

relevant experience and background relevant to the dispute. As a result, 
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arbitrator in most cases should not be additionally “educated”, and it saves time 

as the judge very often needs time to “delve” into the subject area.  In most 

European jurisdictions the parties are free to decide whom to choose as an 

arbitrator, with no particular legal or formal requirements being imposed by the 

lex arbitri. For instance, arbitrator does not need to be a lawyer, or meet the 

requirements for election to a judicial post at national level.  However, not many 

non-lawyers are appointed as arbitrators unless the arbitrator should possess 

specific technical or commercial knowledge (Cole et al., 2014).  In addition, the 

arbitrator’s experience makes his/her decision more informed and predictable. 

As a result, arbitration may have both lower transaction costs and higher quality 

results than litigation.  

b) Next advantage of arbitration relates to the fact that arbitration may 

proceed more quickly because of its comparative procedural informality.  In 

common law system
10

, the conventional litigation pre-trial discovery stage 

(taking pre-trial depositions and answering interrogatories) creates a significant 

cost as it can be very time-consuming and make up a very high proportion of the 

total transaction costs of litigation.  Due to limitation or even elimination of the 

discovery stage, these costs are being eliminated. This feature could be 

considered both as advantage and disadvantage as economy of time results in 

possible failure to obtain the important unfavourable information.  

c) The finality of the arbitral award is the third difference that results in 

time and costs economy as this feature eliminates (limits much) the possibility of 

appeal. As previous feature, this one also could be regarded as advantage and 

disadvantage because it takes away the safeguard of the losing party
11

.  

However, after the tribunal has taken its decision, any party can bring an action 

before a State court in the seat of the arbitration to set the award aside (i.e., 

declare it invalid and unenforceable).  The list of the reasons allowing declaring 

                                                      
10

 Common law (also known as judicial precedent or judge-made law) is the body of law derived from 
judicial decisions of courts and similar tribunals. The common law is that body of law and juristic theory 
which was originated, developed, formulated and is administered in England, and has obtained among 
most of the states and peoples of Anglo-Saxon stock (“Black’s Law Dictionary - Free Online Legal 
Dictionary,” n.d.).  
11

 Arbitration does not provide for a win-win solution as mediation and negotiation does. This is one 
more feature that distinguishes mediation and negotiation from adjudicative arbitration. 
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the award invalid or unenforceable is rather limited, it includes extreme cases, 

like fraud and corruption of arbitrators (Cole et al., 2014). 

The mainstream approach to ADR is explained well by Steven Shavell (Shavell, 

1995) and Keith Hylton (Hylton, 2000) who advocate using ADR in dispute resolution.  

This approach is based on the “rational choice theory”, the assumption that the parties 

take rational decision to be a part of ADR and to apply this procedure whenever the 

latter mutually benefits them.  Informed parties have a mutual incentive to enter into a 

waiver agreement when and only when litigation is wealth reducing, in the sense that 

the deterrence benefits (avoided harms net of avoidance costs) from litigation are less 

than expected litigation costs. Under similar conditions, they will enter into arbitration 

agreements when the margin between deterrence benefits and dispute resolution costs is 

larger under the arbitral regime. These results suggest a presumption in favour of 

enforcing these agreements, especially where parties are informed (Hylton, 2000).   

ADR agreements made by acknowledgeable parties raise their well-being, the 

agreements raise social welfare; therefore, they should be enforced by the legal system.  

At the same time, there is no general need to subsidise or otherwise aid ADR 

agreements by the state (Shavell, 1995).  

As we see from the above, both authors emphasise that parties are “informed” or 

“acknowledgeable” (even if they generally concede the possibility of information 

asymmetries); the parties must have perfect information about the case. Therefore, the 

problem can arise with the information asymmetry, as the parties generally do not 

possess all the relevant information; moreover, the portions of the information they have 

are often significantly different
12

.  

Another important note is that it is assumed that ADR is lowering the cost (and 

risk) of resolving disputes (Shavell, 1995); however, as we have mentioned above 

lowering the cost is not always the case for ADR, especially if ADR is not resulted in 

settlement or any party further refuses to fulfil the decision (agreement) voluntary; the 

                                                      
12

 Here we do not talk about discussed above disclosure requirements under common law system, but 
mostly about general “before case” situation and civil law process requirements where the parties are 
not obliged to share ALL the information among them.  
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procedure becomes rather expensive.  Shavell admits this problem of possible adding 

layer to the dispute resolution and subsequently increasing its cost, but does not go in-

depth in the analysis (Shavell, 1995).  

At the same time, there are also critics of mandatory ADR (Budnitz, 2004; 

Higginbotham, 2008; Landsman, 2005 and others; Sternlight, 2005, 2000b)
13

.  In 

particular, consumer arbitration is being much criticised by Jean Sternlight (Brunet et 

al., 2006), who believes that, as a practical reality, consumers cannot bargain over 

arbitration clauses, they have a little choice and prone to accept the terms of the 

standard form contracts used by businesses.  According to these critics, enforcement of 

waiver agreements deprives consumers of their access to court on an involuntary and 

unknowing basis.   

Behavioural economists give their own explanations to the existence of ADR 

clauses in the agreements while criticising the rational choice theory. The main critique 

of the mandatory ADR is that the “weaker” party (i.e., consumer) may not know about 

the ADR clause incorporated into the agreement.  In reality, the ADR clause (as any 

other agreement clause) is known to both parties to the agreement.  And exactly 

strategic ignorance can explain the “lack of knowledge” as people opt to read only the 

clauses they are really interested in when, for instance, purchasing goods or entering 

into other agreement: object of the agreement (e.g., goods purchased), price and other 

terms of that type.  Not many people indeed are prone to read liability, force-majeure 

and/or ADR/litigation clause.  Strategic ignorance could also be explained by the fact 

that ex ante no party has precise information and prediction about the best forum for 

dispute resolution.  At the same time, in most cases ADR does not exclude the 

possibility to go to the court at the end of the story, but makes the way longer.  

Professor Korobkin when analysing agreements’ terms from the bounded 

rationality point of view determines whether the contract term of the standard contract is 

salient or non-salient to a significant number of buyers.  A term is salient if it is 

evaluated, compared, and implicitly priced as part of the purchase decision.  Meanwhile 

                                                      
13

 As it was mentioned above arbitration cannot be mandatory, and authors here talk precisely about 
arbitration; what the authors refer about is mandatory clause in the template agreements where the 
parties are not expected to make any amendments. 
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a term is non-salient when the market check on seller overreaching is absent.  

Accordingly, legislatures should mandate efficient non-salient terms ex ante, and courts 

should police them ex post for inefficiency (Black, 2011). 

As most consumer agreements are standard ones, customers could believe that 

the ADR clause could not be alerted.  The status quo bias explains why the parties do 

not consider the implications of the clause.  They just prefer to live with the existing 

agreement that seems to work than to crash into negotiations, as such bearing the 

transaction costs related to, and have something they are not sure about. 

Thus, rational ignorance, over-optimism and status quo bias give explanations 

why standard agreements are often not being negotiated, in particular, the ADR clause 

of standard agreements remains intact.  

In addition to the possibility to ensure economy of the costs and risks of trial, the 

ADR proceedings, mainly negotiation and mediation rather than arbitration also offer 

the parties unique benefit: referring to ADR allows the parties to ensure confidentiality 

(regarding the dispute itself and its outcome), expanding the zone of possible 

agreements, allows parties to extract reputational benefits, and ensure future due 

conduct (Mnookin, 1998).    

One more efficiency story to be considered is whether ADR promotes social 

value and increase in social welfare. The normative support for ADR relates mainly the 

considerations of efficiency, underlying the enforcement of contracts (Paulson, 2013).  

The efficiency attributed to ADR agreements is premised upon the increase in the 

welfare of the parties, as it can be understood from their behaviour and entering into the 

ADR agreement. In most cases the common interest of the parties does not contradict 

the social interests, i.e., parties are interested in economy of time and costs, while there 

is a public interest in cost-efficient conflict resolution in society. However, sometimes 

averting trials is considered as not fully optimal solution, in particular, because the trial 

costs are not covered fully by the parties (as it is mainly the case for ADR, 

arbitration/mediation), but are subsidised partially via cost externalising (Kaplow and 

Shavell, 1999).  
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In addition, due to confidentially character of ADR, there is no internalisation of 

the social benefits that should be created by conducting trials.  This feature is more 

important for common law system where courts supply a special public good – legal 

precedent (Landes and Posner, 1979).  As a result, a number of cases referred to ADR 

are excluded from a judiciary, which results in decrease in possible precedents creation, 

i.e., decrease in legal norms supply (Fiss, 1984).  In the aftermath, parties choosing 

ADR, especially arbitration, use already created precedents without investing into 

creation new norms as such is not expected from parties to the agreement and arbitrator.   

However, it should be emphasised once again that the described issue relates 

common law countries as civil law countries do not utilise precedents, at least officially. 

Judges and arbitrators can study the practice of previous court/arbitration decisions, but 

they ground their decisions on the written norms, contained in laws and bylaws.  

 

4. Conclusions 

By this paper we have demonstrated that ADR could facilitate access to justice 

in case it is used appropriately.  However, it is very important to be attentive when 

dealing with ADR.  Even the same ADR technique can be applied in many different 

ways, depending on particular circumstances. ADR may comprise small centres in a 

single location or a network of large centres around the country. It can involve different 

types of disputes: such as between businesses, between employees and management, 

between businesses and creditors (insolvency, restructuring), between investors and the 

state (investment treaty arbitration), or between businesses and the government (tax 

disputes). All these differences make ADR a rich field, but they also make estimation of 

its efficiency more complicated.  

Based on specific ADR features, each ADR type could have its own upsides and 

downsides; therefore, it is often not appropriate to make any general statements about 

the overall efficiency of ADR. In addition, the legal treatment of the ADR processes 

varies in different jurisdictions, and the impact of the ADR process will depend on local 
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laws. Finally, one case can differ significantly from another, and subjecting the same 

case to distinct processes is not feasible. 

The paper provides general taxonomy of ADR and analysis of the main features 

considered to be advantages of ADR and demonstrated that they are not absolute.  

Although ADR was designed to promote them, nowadays the reality is not as it was 

intended.  

Albeit, there are proponents of ADR, economic and legal specialists emphasise 

that ADR could have reverse effect, for instance in some cases of consumer arbitration 

(so called “compulsory arbitration”).  In such a case, ADR might increase time and cost 

of the dispute resolution, or even prevent resolving the dispute.   
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Chapter 2. Advocates in Mediation: the 

Italian case 

 

 

 

 

1. Introduction  

 

This paper examines the influence of advocates’ participation on mediation 

outcome in Italy.  Based on the data from the Italian Chambers of Commerce during the 

period 2011-2017, we define whether advocates’ involvement increases for the parties 

to the mediation the probability to enter into mediation agreement.  We are interested in 

Italian mediation because of its mandatory character for selected categories of cases and 

the mandatory involvement of the professional lawyer (advocate) into these cases.   

Mediation is one of the types of the Alternative Dispute Resolution (the 

“ADR”), the main feature of which is the non-confrontation character.  The parties do 

not engage in discordance but rather in a process of rapprochement, and they themselves 

choose the means of resolving the dispute and play an active role in this process. They 

are responsible for finding the solution best suited to them. This consensual approach 

increases the likelihood that the parties are able to maintain their commercial or other 

relations.  Specifically, this non-confrontation character together with the direct 

participation of the parties in the decision-taking is the main feature distinguishing 

mediation from the judiciary process.  At the same time, the advocate is the process 

participant that guarantees the confrontation character of the process of dispute 

resolution as he/she ensures that the party has listened and his/her interests are 

protected.  In case of advocate presence as the general rule, parties do not participate in 
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the dispute resolution, they can just wait when the process is concluded and they are 

informed about the outcome as well as possible further actions required from them (e.g., 

paying damages, etc.).  

The goal of this study is to estimate empirically the impact of advocates’ 

participation on the mediation outcome in Italy. Thus, the analysis will focus on the 

evaluation of explanatory variables in terms of the probability for the parties to come to 

the agreement and close the dispute.  For this paper, we will consider separately the 

advocates’ participation on behalf of the plaintiff and the defendant.  In addition, 

attention will be paid to a range of variables characterising the considered cases within 

the Chambers of Commerce.  The probit and logit models will be utilised in order to 

study the relationship between the mediation outcome and the above mentioned factors.  

The empirical study is done based on the original dataset.  

This paper proceeds as follows. The next section deals with a puzzle of 

mediation and advocates. It gives an overview of the mediation legislation in the 

European countries, in particular with attention to the requirements of the advocates’ 

participation in the procedure.  Also, the overview of the Italian rules will be provided. 

Section 3 provides the details of the data used. Then it proceeds in section 4 by 

presenting the methodology and the empirical approach. Section 5 goes on to discuss 

the findings of the analysis. Conclusions follow in section 6.  

 

2. Mediation and Advocates: why to analyse    

 

2.1. Mediation vs. Advocates 

It is important to understand the nature of mediation and advocates’ role in order to 

define whether the advocate’s involvement is favourable for the mediation process.   

Mediation is one of the ADR methods. It is essentially a negotiation facilitated by a 

neutral third party. Unlike arbitration, which is a process of ADR somewhat similar to 

court trial, mediation does not involve decision making by the neutral third party. ADR 

procedures can be initiated by the parties or maybe compelled by legislation, the courts, 

or contractual terms.  Mediation is the option that is to be used when parties are 
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unwilling or unable to resolve a dispute by themselves, but do not want to refer to the 

court. Mediation is generally a short-term, structured, task-oriented, and “hands-on” 

process.  The mediator involved in the process, assists to resolve the disputes. The 

mediator facilitates the resolution of the parties’ disputes by supervising the exchange 

of information and the bargaining process. The mediator assists with finding a common 

ground and dealing with unrealistic expectations of the parties. Within the mediation 

process, the parties should understand better each other’s business needs and look for a 

win-win solution that would uphold their respective interests. The result of the 

mediation always remains in the parties’ hands. Below we provide a number of 

mediation definitions elaborated by International Organisations.   

United Nations Commission on International Trade Law (UNCITRAL) defines 

mediation as “…a process, irrespective of the expression used or the basis upon which 

the process is carried out, whereby parties attempt to reach an amicable settlement of 

their dispute with the assistance of a third person or persons (“the mediator”) lacking 

the authority to impose a solution upon the parties to the dispute”
1
. International 

Chamber of Commerce defines mediation as “a flexible and consensual technique in 

which a neutral facility helps the parties reach a negotiated settlement of their dispute. 

The parties have control over the decision to settle and the terms of any agreement. 

Settlements are contractually binding and widely enforceable”
2
. Very similar mediation 

is understood by the European Union (the “EU”). Mediation is defined as “Structured 

and confidential process in which an impartial third person, known as a mediator, assists 

the parties by facilitating the communication between them for the purpose of resolving 

issues in dispute
3
.  This or similar definition is suggested to be used by the EU Member 

States while making national laws on mediation
4
.  

                                                      
1 

Article 2 of the United Nations Convention on International Settlement Agreements Resulting from 
Mediation (the "Singapore Convention on Mediation"), adopted 20 December 2018.   Available at: 
https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf. 
2
 https://iccwbo.org/dispute-resolution-services/mediation/, visited 25 July 2019. 

3
 CEPEJ, Ad hoc CEPEJ working group entrusted with the harmonisation of the definitions used by CEPEJ, 

Meeting report of the 4th meeting, January 23-24, 2019, Appendix II: Document CEPEJ(2018)2PROV8. 
Available at: https://rm.coe.int/rapportreunion-bologne-en-23-24-janvier-2019/1680933333. 
4
 European Handbook for Mediation Lawmaking adopted at the 32th plenary meeting of the CEPEJ 

Strasbourg, 13 and 14 June 2019. Available at: https://rm.coe.int/cepej-2019-9-en-
handbook/1680951928. 

https://uncitral.un.org/en
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/EN/Texts/UNCITRAL/Arbitration/mediation_convention_v1900316_eng.pdf
https://iccwbo.org/dispute-resolution-services/mediation/
https://rm.coe.int/cepej-2019-9-en-handbook/1680951928
https://rm.coe.int/cepej-2019-9-en-handbook/1680951928
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All the above definitions provide for the same features, i.e., mediation is the process 

that should preserve the amicable settlement of the dispute between parties; the process 

should be facilitated by the neutral third party.  The main purpose of the mediation is to 

find a win-win solution (if it exists) that would satisfy all the parties to the dispute. Such 

solution could satisfy only partially the interests of each party, so that they would have a 

chance to have better result while going for litigation, but mediation result should not 

have a loser and as such should not satisfy interests of one party only.  In order to have 

the discussed positive outcome the parties should have full control over the process and 

try to find a win-win solution, i.e., to conclude a mediation agreement; therefore, it is 

necessary that the parties participate personally at the process, so that they have 

immediate influence on the procedure.   

In order to define whether an advocate could facilitate mediation, we need to 

understand what the advocate is and what his /her role is.  According to the dictionary
5
, 

an advocate is a person who speaks or writes in support or defence of a person, cause, 

etc.; a person who pleads for or in behalf of another; a person who pleads the cause of 

another in a court of law. 

The role of an advocate is to offer independent support to those who feel they are 

not being heard and to ensure they are taken seriously and that their rights are respected. 

It is also to assist people to access and understand appropriate information and services.  

Advocates serve their clients; they serve to legitimate power and to produce legitimacy.  

Advocates are trained to be a part of the adjudication process.  Even non-lawyers might 

provide some advice, including about legal compliance or drafting, but only advocates 

are specifically trained to litigate and they do it professionally; indeed, it is in the nature 

of adjudication that only advocates can litigate (Markovits, 2014).  Thus, advocates are 

trained to litigate and they do it, advocates serve their clients to ensure that they are 

heard and their rights are protected.   

Advocates are generally not interested in partial satisfaction of their clients’ 

interested if there is a possibility to have full satisfaction.  And as we noted above full 

satisfaction of one party’s interests inevitably leads to a win-lose solution that is not a 

case for mediation.  

                                                      
5
 https://www.dictionary.com/browse/advocate. 
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Based on the above, we should conclude that the mission of advocate looks like not 

compatible with the nature of mediation.  Advocates are not interested in finding a win-

win solution in case there is a possibility to ensure a better win solution for the client.  

Therefore, it is intuitive that the legislation should not encourage the involvement of 

advocates into the mediation process, at least should not provide for the mandatory 

advocate participation into mediation. 

In 2014, Directorate-General for Internal Policies has prepared the Report, which 

solicited the views of up to 816 experts from all over Europe, about using the Mediation 

Directive and the ways of its promotion in the Member States.  Among measures to be 

implemented the Report considered “making legal assistance mandatory in mediations”.  

With an average of 2.9 points, Member States’ experts do not think legal assistance 

should be made mandatory in mediations. Malta, alone, viewed the measure as having a 

Positive Impact while fifteen countries (54%) viewed the measure as having a negative 

impact. It appears that the EU Member States do not support mandatory legal assistance 

for mediation (De Palo et al., 2014a).  Italy’s answer coincides with the average 

(2.9 points)
6
. 

 

2.2. Mediation in the European Union Countries 

In the frame of the Council of Europe and the EU instruments the legislators of the 

European countries have decided to reinvent, alongside the traditional justice system, 

ADR instruments allowing for solutions that are more rapid, more simple and less 

costly, but also more human and more durable as they are better adapted to particular 

situations and better equipped to restore or transform social relationships. The European 

Union, inter alia, concentrated on promoting the idea of mediation as a way of 

“maintaining and developing an area of freedom, security and justice, in which the free 

movement of persons is ensured”
7
. ADR methods have been a topic of discourse in 

many nations for over thirty years, at least in the field of civil and commercial disputes. 

                                                      
6
 The following scale is used: 1. Extremely negative impact; 2. Negative impact; 3. No significant impact; 

4. Positive impact; 5. Extremely positive impact. 
7
 Introduction to Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 

on certain aspects of mediation in civil and commercial matters (Official Journal of the European Union 
2008, item L 136/3). 
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In the EU, the increasing focus on mediation was a consequence of years of mounting 

concern about court costs and congestion. During this period, the use of alternatives to 

litigating civil and commercial disputes was almost entirely voluntary, and subject only 

to limited legislative encouragement throughout the Member States. Consequently, very 

few litigants used mediation to resolve these disputes. As such, use of ADR, including 

mediation, is encouraged in the European Union countries in order to avoid court-based 

litigation and in such a way to save time and money, thus enabling citizens to secure 

their legal rights in an efficient way
8
.  The Mediation Directive, which concerns 

mediation in civil and commercial matters, applies in all EU countries
9
.  Despite the 

Directive expressly states that it applies only to cross-border disputes, it encourages the 

use mediation throughout the Member States and provides five substantive rules that 

give direction to the development of mediation in the Member States. These are: (1) it 

obliges each Member State to encourage the training of mediators and to ensure high 

quality of mediation; (2) it gives every judge the right to invite the parties to a dispute to 

try mediation first if she/he considers it appropriate given the circumstances of the case; 

(3) it provides that agreements resulting from mediation can be rendered enforceable if 

both parties so request. This can be achieved, for example, by way of approval by a 

court or certification by a public notary; (4) it ensures that mediation takes place in an 

atmosphere of confidentiality. It provides that the mediator cannot be obliged to give 

evidence in court about what took place during mediation in a future dispute between 

the parties to that mediation; (5) it guarantees that the parties will not lose their 

possibility to go to court as a result of the time spent in mediation: the time limits for 

bringing an action before the court are suspended during mediation
10

. 

Mediation in the Member States is based on its national legislation. Below we 

suggest the table containing the information about the nature of the mediation 

(voluntary or mandatory/compulsory character) in the European countries and about the 

obligations of the lawyers/advocates to inform parties to the dispute about the 

possibility to resolve the dispute via mediation, without referring to the court and to 

assist during the mediation process.  

                                                      
8
 https://e-justice.europa.eu/content_eu_overview_on_mediation-63-en.do, last update 18.01.2019. 

9
 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects 

of mediation in civil and commercial matters, OJ L 136, 24.5.2008, p. 3–8. 
10

 Ibid. 

https://e-justice.europa.eu/content_eu_overview_on_mediation-63-en.do
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Country Nature Obligation to inform 

about mediation 

Participation/assist

ance of advocate 

Austria
11

 Mostly voluntary, 

but some cases are 

mandatory 

There is no general 

obligation for lawyers to 

advise about mediation, 

apart from the fields 

where the use of ADR is 

compulsory. Lawyers 

should generally be 

aware of mediation 

Possible, but not 

mandatory 

Belgium
12

 Voluntary There is no duty for a 

lawyer to inform about 

mediation 

Not mandatory, but 

allowed 

Bulgaria
13

 Voluntary, 

mandatory for 

divorce cases only 

There is no duty for a 

lawyer to inform about 

mediation 

Not mandatory, but 

possible  

Croatia
14

 Voluntary, aside 

from the mandates 

concerning certain 

labour disputes 

There is no duty for a 

lawyer to inform about 

mediation 

Not mandatory, but 

allowed 

                                                      
11

 The Austrian Act on Mediation in Civil Matters (‘Bundesgesetz über Mediation in Zivilrechtssachen, 
Zivilrechts-Mediations-Gesetz’), came into effect in 2004. 
12

  Mediation procedure is codified in one of the chapters of the general Code of Civil Procedure, called 
the Code judiciaire/Gerechtelijk Wetboek. The provisions on mediation were formally enacted on 21 
February 2005, and they entered into force on 30 September 2005. 
13

 Law on Mediation of 2004 with amendments made in 2007 and 2011 (Promulgated in State Gazette 
No. 110/17.12.2004, last amended, SG No. 27/1 April 2011); Regulation No 2 as of 15 March 2007 (last 
amended, SG No. 29/ 8 April 2011). 
14

 The Mediation Act (NN, No 163/03), entered into force on 24 October 2003 was amended in 2009, 
and on 9 February 2011 a new Mediation Act was passed (NN, No 18/11), entered into force in full on 
the accession date of the Republic of Croatia to the European Union. 
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Cyprus
15

 Voluntary Lawyers should inform 

their clients about the 

possibility of mediation 

There is no express 

reference to duties 

of legal 

representatives and 

other professional 

participants 

Czech 

Republic
16

 

Voluntary There is no duty for a 

lawyer to inform about 

mediation 

Not mandatory, but 

allowed 

Denmark
17

 Completely 

voluntary 

There is no duty for a 

lawyer to inform about 

mediation 

There are no 

specific provisions 

regarding duties of 

non-mediator 

participants in 

mediation 

Estonia
18

 Mediation is 

generally 

voluntary. 

However, Article 

11 of the 

Conciliation Act 

directs that 

mediation may be a 

mandatory 

precondition to 

It is highly recommended 

that lawyers, notaries and 

court personnel promote 

mediation proceedings, 

but they are not obliged 

to inform parties about 

mediation 

Estonian law does 

not establish any 

duties for legal 

representatives 

involved in 

mediation 

proceedings 

                                                      
15

 The Law “On Certain Aspects of Mediation in Civil Matters” No 159(1)/2012 was enacted to transpose 
the EU Mediation Directive into Cyprus’s national law. 
16

 The Mediation Act No 202/2012 as of 2 May 2012, became effective on 1 September 2012. 
17

 The Danish Administration of Justice Act, the legal code governing court procedure includes the 
formal provisions for how legal actions are to be administered and includes clauses governing 
mediation. 
18

 The Conciliation Act as of 18 November 2009, entered into force on 1 January 2010, implements the 
Directive 2008/52/EC into Estonian law. 
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court proceedings 

when such a 

precondition is 

specifically stated 

in the law 

Finland
19

 Voluntary 
Legal counsels are 

required to assess 

whether the dispute could 

be settled or resolved by 

use of ADR by 

considering a range of 

aspects, from economics 

to the emotional impact 

on the client. In the 

preliminary hearing at 

the start of judicial 

proceedings, the judge 

has a duty to explore 

whether there is a 

possibility that the parties 

could settle their dispute 

Outside counsel 

may be present 

during mediation 

proceedings, but it 

is not mandatory 

France
20

 Voluntary, except 

some family cases 

Lawyers are not required 

to inform their clients of 

mediation before going 

to court 

Outside counsel 

may be present 

during mediation 

proceedings, but it 

is not mandatory  

Germany
21

 Completely Lawyers should advise Not mandatory, but 

                                                      
19

 The Mediation Act on Court Mediation and Confirming Settlements in Courts entered into force on 21 
May 2011. 
20

 A general framework for mediation was established by the Act (loi) of 8 February 1995, amended by 
the Order of 16 November 2011 which transposed EU Directive 2008/52/EC into French law. 
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voluntary 

However, there is a 

piece of legislation 

that allows federal 

states to establish 

compulsory 

conciliation 

procedures as a 

pre-trial 

requirement for 

small claims cases 

(up to €750), 

defamation claims, 

neighbour disputes 

and certain claims 

arising from a 

violation of the 

General Equal 

Treatment Law 

the most favourable way 

to resolve the dispute, so 

they should inform about 

ADR if this could favour 

the parties 

allowed 

Greece
22

 Completely 

voluntary 

There is a duty to inform 

about mediation 

According to the 

Mediation Act, 

parties must be 

assisted by lawyers 

during the 

mediation process 

Hungary
23

 Voluntary, Court There is no duty to Not mandatory, but 

                                                                                                                                                            
21

 The Mediation Act (Mediationsgesetz), Article 1 of the Act to promote mediation and other 
procedures for out-of-court dispute settlement of 21 July 2012, published: Bundesgesetzblatt I¸ p. 1577, 
entered into force on 26 July 2012.  
22

 The Mediation Act (Article 178-206 of Law 4512/2018 published 17/1/2018). 
23

 Act No LV of 2002 on Mediation. 
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referred in 

administrative 

court proceedings, 

mandatory in 

actions for the 

termination of 

parental custody 

rights 

inform about mediation allowed 

Ireland
24

 Voluntary There is a duty to inform 

about mediation 

Outside counsel 

presence and/or 

representation 

during mediation 

sessions is allowed 

Latvia
25

 Voluntary There is no duty to 

inform about mediation 

Outside counsel 

presence and/or 

representation 

during mediation 

sessions is allowed 

Lithuania
26

 Voluntary There is no duty to 

inform about mediation 

The Mediation Law 

establishes no 

specific duties for 

legal 

representatives and 

other professional 

mediation 

participants 

                                                      
24

 Mediation Bill 2012 (Draft Bill), approved in March 2012. 
25

 There is no separate act regulating mediation.  Latvia implemented the Directive 2008/52/EC by 
making amendments to already existing Latvian laws. 
26

 The Law on Conciliatory Mediation in Civil Disputes as of 15 July 2008 No X-1702 (Version of 1 January 
2019 is used currently) transposed the Directive 2008/52/EC into Lithuanian law. 
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Luxembourg
27  Entirely voluntary, 

apart from 

mandatory 

informational 

meeting on 

mediation for 

family disputes 

Under the national rules 

for members of the bar, 

lawyers must consider all 

possibilities for resolving 

a dispute when advising 

clients, and they should, 

if applicable, provide 

information about using 

mediation 

Outside counsel 

presence and/or 

representation 

during mediation 

sessions is allowed 

Malta
28

 Voluntary There is no duty to 

inform about mediation 

Article 25 of the 

Act states that a 

party may “be 

assisted by an 

advocate, legal 

procurator or any 

individual 

designated by him 

before or during 

the mediation” 

The 

Netherlands
29

 

Voluntary There is a duty to inform 

about mediation 

Outside counsel 

may be present 

during mediation 

proceedings, but it 

is not mandatory   

Poland
30

 Both contractual There is no general Allowed, but not 

                                                      
27

 The Act of 24 February 2012 creates a national legislative framework for mediation in civil and 
criminal matters by adding a new title to the New Code of Civil Procedure. The Act transposes Directive 
2008/52/EC. 
28

 The Mediation Act as of 21 Decembre 2004 (Chapter 474 of the Laws of Malta). The amending Act 
came into force on 14 January 2011 by L.N. 10/2011. 
29

 Parliamentary Proceedings II 2012/3, 33 723. 
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and court-referred 

mediation have a 

voluntary character 

obligation, although the 

counsels (advocates) 

should advise about 

mediation in case it suits 

best to the case  

mandatory 

Portugal
31

 Voluntary Lawyers have a duty to 

cooperate, always to the 

benefit of their respective 

clients, in order to avoid 

unnecessary claims; they 

must advise their clients 

towards a just and 

equitable settlement 

Allowed, but not 

required 

Romania
32

 Voluntary Article 6 of the 

Mediation Law stipulates 

that “the judicial and 

arbitral courts, as well as 

any other authorities 

having jurisdictional 

duties should inform the 

parties of the possibility 

and benefits of using the 

mediation procedure and 

should advise them to 

use this method in order 

to settle the dispute 

Allowed, but not 

required 

                                                                                                                                                            
30

 Every legal field has its own acts and codes which contain particular regulations about the mediation 
procedure, including Act of 17 November 1964 Code of Civil Procedure and the Act of 23 April 1964 Civil 
Code. Act of 10 September 2015 (valid starting 1 January 2016) introduced a number of changes to the 
Polish Code of Civil Procedure. 
31

 The Mediation Law No. 29/2013 as of 20 April 2013. 
32

 The Mediation Law 192/2006 was published in the Romanian Official Journal on 22 May 2006. 
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between them” 

Slovenia
33

 Voluntary The Judicial ADR Act 

requires the court, not 

lawyers necessarily, to 

provide the option of 

alternative dispute 

settlement to the parties 

in each case, unless the 

judge deems this to be 

inappropriate under the 

circumstances 

Allowed, but not 

required 

Slovakia
34

 Voluntary There is no duty to 

inform about mediation 

Allowed, but not 

required 

Spain
35

 Voluntary There is no duty to 

inform about mediation 

Allowed, but not 

required 

Sweden
36

 Voluntary There is no duty to 

inform about mediation 

Allowed, but not 

required 

United 

Kingdom
37

 

Voluntary Solicitors are required, 

under the Civil Procedure 

Allowed, but not 

required 

                                                      
33

 The Act on Alternative Dispute Resolution in Judicial Matters (ZARSS, Uradni List RS (UL RS; Official 
Gazette of the Republic of Slovenia) No 97/09 and 40/12 – Fiscal Balance Act (ZUJF)), adopted on 19 
November 2009, came into force on 15 June 2010. The Mediation in Civil and Commercial Matters Act 
(ZMCGZ, UL RS No 56/08) as of 23 May 2008, published on 6 June 2008, and entered into force on 21 
June 2008, transposed the provisions of the Directive 2008/52/EC into Slovenian law.  
34

 The Mediation Act No. 420/2004 with further changes and amendments. 
35

 Real Decreto - ley 5/2012 on mediation in civil and commercial matters, dated 5 March 2012, 
transferred the Directive 2008/52/EC into Spanish law. This Royal Decree was updated by Law 5/2012 
dated 6 July 2012, which became effective on 28 July 2012. 
36

 The Act on Mediation in Certain Civil and Commercial Disputes as of 16 June 2011 entered in force on 
1 August 2011, transferred the Directive 2008/52/EC into Swedish law. 
37

 The Civil Procedure Act of 1997, c. 12, introduced the Civil Procedure Rules, which were intended to 
enable courts to deal with cases justly, manage cases actively, and require parties to help the courts do 
so while encouraging the use of ADR. 
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Act of 1997, to inform 

clients about ADR early 

in the proceedings 

As we can see, the only country that provides for mandatory participation of an 

advocate in the mediation process (apart from Italy, which will be discussed further) is 

Greece. However, many countries have adopted the rule in their legislation that requires 

the lawyers to inform their clients about the possibility to use mediation as an 

alternative to litigation.  

 

2.3. Legislation background in Italy
38

 

The first attempt to regulate mediation in Italy was mentioned in the Italian Civil 

Code in 1865. Further, mediation was used in the context of public safety provisions in 

1931. Then in 1940, court mediation was added into the Code of Civil Procedure. 

During the 1960s, mediation was used in labour disputes, and in 1973, mediation and 

conciliation were formally established in the Code of Civil Procedure (Law No. 533). In 

December 1993, the chambers of commerce established mediation and arbitration 

commissions for the purpose of resolving disputes among companies and between 

companies and their clients. And in 2003, Legislative Decree 5/2003 initiated mediation 

for dispute resolution in certain financial and in all corporate matters.  

However, mediation was not widely used in Italy until the Italian Parliament issued 

Law Decree No. 69 in June 2009, which recognised mediation as an option to be used 

for dispute resolution for civil and commercial disputes and also granted the Italian 

government the power to adopt a legislative decree on mediation, which resulted in the 

enactment of Legislative Decree No. 28 in 2010 (effective on 21 March 2011) and 

implemented mandatory mediation. Based on Decree No.28/2010, there was an 

obligation to refer to mediation before going to the court for certain civil cases.  It 

                                                      
38

 For an overview of mediation history are used the Giuseppe De Palo and Chiara Massidda’s 
contributions to The Variegated Landscape of Mediation Regulation, edited by Manon Schonewille and 
Dr. Fred Schonewille, and ‘Lead 5.4 Million Thirsty Horses to Water, and the Vast Majority Will Drink’ by 
Giuseppe De Palo that are taken from “Rebooting’ the mediation directive: Assessing the Limited Impact 
of its Implementation and Proposing measures to Increase the Number of Mediation in the EU”, Brussels 
2014. 
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should be understood that mandatory mediation was introduced in order to increase the 

efficient administration of civil justice by referring to the judicial process only if no 

other dispute resolution method can be pursued (Gabellini, 2010). The goal was to 

increase the instruments and methods available to solve disputes “in support” of the 

judicial system, thus, mediation was used in addition to — not as an alternative for — 

the judicial process (Ibid). However, the above obligation stated in Article 5.1 of Decree 

No. 28/2010 was challenged before the Constitutional Court of Italy, as it is violating 

Article 24 of the Italian Constitution
39

. The Constitutional Court held that the aforesaid 

provision on mandatory mediation is not in violation of the Italian Constitution or the 

European Directive on mediation.   

However, the mandatory mediation was barred as it violated Article 77 of the 

Constitution
40

. According to the Court
41

, the law was enacted in an “excess of 

legislative power” as the requirement for preliminary mediation was contained in the 

Governmental Act (Legislative Decree 28/2010), but that issue was not indicated by the 

Parliamentary Act (Law 69/2009), which delegated power to the executive branch to 

issue detailed rules on mediation.  

After the mentioned Decision of the Constitutional Court, the original mediation 

rules were rewritten, opting again for mandatory mediation with several modifications, 

inter alia, litigants are now allowed to withdraw from the mediation process at the 

initial stage for a nominal cost if they believe that settlement is unlikely; several 

incentives and sanctions are added; the parties should participate in the mediation 

assisted with their advocates (Article 5.1-bis and Article 8).  On 21 June 2013, Law 

Decree No 69 was approved by the Italian Government, and these new mediation rules 

were converted into law by the Parliament on 9 August 2013 (effective on 20 August 

2013). Originally, the mandatory mediation rules were reintroduced for four years, 

ending in September 2017. In June 2017, the provision about mandatory mediation 

turned to be permanent
42

.  

                                                      
39

 Article 24 of the Constitution of Italy: “Anyone may bring cases before a court of law in order to 
protect their rights under civil and administrative law”. 
40

 Article 77 of the Constitution of Italy: “The Government may not, without an enabling act of the 
Parliament issue a decree having force of law”. 
41 

Decision No 272 dated 06 Decembre 2012, published on 12 Decembre 2012 in G.U. 
42

 Law No 96 dated 21 June 2017, published 23 June 2017 in G.U.  
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According to Article 5 of Decree No. 28/2010, the following cases are subject to 

mandatory mediation: tenancy, land rights, partition of property, hereditary succession, 

leases, loans, rental companies, medical and sanitary malpractice, defamation by the 

press of other means of advertising, contracts, insurance and banking and finance. The 

new legislation also introduces new rules for mediation, as well as introducing a non-

mandatory procedure, which applies to any civil and commercial litigation regarding 

matters other than those listed above.  

Apart from the mandatory participation of the advocate in the mediation procedure, 

there are other advocate’s obligations in regards to mediation. A lawyer must clearly 

inform his/her clients, in writing, about the option of mediation as an alternative to 

litigation. He/she must also provide information about tax breaks available to parties 

who participate in mediation. The client may void the attorney-client contract if the 

lawyer fails to provide this information.  

It should be noted that despite the mandatory participation of the advocate is 

provided only to mandatory mediation, those who opted for voluntary mediation are 

also entitled to have the presence of an advocate, but not mandatory
43

. 

Thus, Italy is one of two EU countries that contain provision about mandatory 

assistance of advocate within the mediation process.  Such a provision was introduced 

to the legislation upon lawyers’ pressure after Decree 28/2010 was boycotted by Italian 

Bar Association (Matteucci, 2015). As a result, Italian mediation practice could be 

divided into several blocks that include the following periods (1) mediation was 

mandatory, but advocates were not obliged to participate, (2) mediation was voluntary 

only, no requirement about advocates’ participation, (3) return of mandatory mediation 

and introduction of mandatory assistance of advocates.  

Coming back to the beginning of this section and referring to the nature of 

mediation and role of advocate, we would conclude that advocates’ participation should 

not favour mediation, but vice versa, too different are their goals. In order to confirm 

this hypothesis, this research is done based on the data provided by several mediation 

organisations.     

                                                      
43 

Circolare 27 novembre 2013 of the Ministry of Justice of Italy “Entrata in vigore dell’art. 84 del d.l. 
69/2013 come convertito dalla l. 98/2013 recante disposizioni urgenti per il rilancio dell'economia, che 
modifica il d.lgs. 28/2010. Primi chiarimenti”, prot.168322. 
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3.  Data Description 

This analysis is done based on the data provided by four Chambers of 

Commerce of Italy (of cities of Crotone
44

, Pisa
45

, Turin
46

, and Verona
47

). The dataset 

covers the period of 2011 – 2017.   

Appendix 1 provides the summary statistics for 5,305 cases. However, we only 

analyse 3,526 cases that have some outcome, positive – in case the parties come into 

agreement as the result of mediation and negative – in case mediation does not lead to 

an agreement between parties. The remaining 1,779 cases were skipped as there was no 

mediation procedure in the cases; they were “ignored” by mediators
48

. The data 

demonstrates that the majority of cases under analysis have negative outcome (about 

80% of cases).  

Our main interest is motivated by the puzzle described in Section 2.  This paper 

would like to figure out whether the participation of advocate on behalf of the plaintiff 

and/or the defendant leads to the positive outcome of mediation. The data shows that 

plaintiffs were represented by advocates in 3,559 cases while only 1,336 where 

defendants was represented by the advocates–that could be partially explained by the 

requirement of the Mediation Law of Italy (Article 5.1-bis). In case of multiple 

plaintiffs/ defendants, if at least one of them is represented by the advocate, our 

“Advocate” variable equals 1; thus, the variable equals 0 only in case no one has an 

advocate.  

                                                      
44

 Servizio di Conciliazione della Camera di Commercio di Crotone è iscritto al n. 25 del Registro degli 
Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010.  
45

 Lo Sportello di Conciliazione della Camera di Commercio I.A.A. di Pisa è iscritto al n. 13 del Registro 
degli Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010. 
46

 Servizio di Conciliazione della Camera di Commercio di Torino è iscritto al n. 122 del Registro degli 
Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010, cancellato dal Registro il 8/11/2017. 
47

 Lo Sportello di Conciliazione della CCIAA di Verona è iscritto al n. 42 del Registro degli Organismi di 
Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione previste dal 
D.Lgs. 28/2010. 
48

 The cases that are ignored, inter alia, include the following: the cases are presented to more than one 
mediation institution; cases are not subject to mediation according to the law; absence of the decision 
of the parties to mediate the case.   
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Figure 2.1. plots data on Advocates’ presence in mediation by years.  It includes 

separately data on advocates’ presence for plaintiffs, defendants, as well as cases where 

both parties were assisted by advocates.  

 

Figure 2.1. Advocates’ Presence in Mediation  

 

For the analysis, the following characteristics of the cases are also used: the 

price of the case (requested by the plaintiff, not adjudicated upon the procedure), nature 

of the procedure (mandatory or voluntary), duration of the procedure (in days), number 

of plaintiffs and defendants involved into the case. In addition, we control the results for 

the moment when the mediation procedure started. The variable “Reform” that indicates 

whether the mediation started before or after 20 August 2013 when the provision on the 

mandatory participation of the advocate in cases of mandatory mediation was added.   

We do not analyse the merit of the cases because of the peculiarity of the dataset 

provided. We have description of the case merit only for mandatory mediation, and the 

voluntary mediation (about 15% of cases) does not contain the description of the case, 
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but it is just included into the group “other”.  Therefore, case merit is partially covered 

by “nature of case” variable.  

 

4. Empirical Analysis 

 

4.1.  Methodology  

The dependent variable (the outcome of mediation) is a categorical variable, 

which can take on the meanings: 1 (positive) in case where there is a mediation 

agreement between the parties or 0 (negative) if the mediation does not end with an 

agreement. The main independent variables of interest are also categorical variable.  

Therefore, we need to take a decision on which method applicable to categorical 

variables fits better our dataset. Based on the model interference, which will be 

discussed more in Robustness section, we see that both logit and probit full models 

could be used for our data analysis (Agresti, 2007). As known, the difference between 

logit and probit models lies in the assumption about the distribution of the errors (Hanck 

et al, 2019).  For purposes of this research, it is decided to adopt both methodologies 

and to verify whether the result is stable.  

The probit model that we wish to fit is:  

Pr (Y = 1│X1…X10) = Φ (β0 + β1AvvP + β2AvvD+ β3PoC +           [1] 

β4Ref + β5Dur + β6Nat + β7NumP + β8NumD + β9Yearfe + β10Provincefe)             

 

where Y is the case outcome, Φ is the cumulative normal distribution.  We also 

have a vector of regressors X, and year and province fixed effects. The parameters β are 

estimated by maximum likelihood. 

As for the logit model,  

Pr(Y = 1│ X1…X10) = F(β0 + β1AvvP + β2AvvD+ β3PoC + β4Ref +        [2] 

β5Dur + β6Nat + β7NumP + β8NumD + β9Yearfe + β10Provincefe)                  
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where Y is the case outcome, and F(z) = e
z
/(1 + e

z
) is the cumulative logistic 

distribution. X is the vector of case characteristics. Year and province fixed effects are 

added.   

Among the variables used in this analysis, Price of the case (PoC), Duration and 

Number of parties are continuous variables while the others are categorical variables. 

We control for Year and Province (time and entity fixed effects) that are used as 

interaction. The combined fixed effect model allows to eliminate bias from 

unobservables that change over time (years) but are constant over provinces, as well as 

it controls for factors that differ across provinces but are constant over time (Hanck et 

al, 2019). 

 

4.2. Results 

Our results are shown in Table 2.2, which includes the results for both logit and 

probit models.  Referring to Equations 1 and 2 above, our interest is the probability to 

have a positive outcome of mediation in case of presence of advocate representing the 

plaintiff and/or defendant. Column 1 of Table 2.2 demonstrates the results of probit 

regression, and Column 2 of the Table contains the Logit regression results. Row 1 

(AvvP) of Table 2.2 reveals the negative effect of the presence of plaintiff’s advocates 

on the probability to have an agreement between parties of mediation. The result is 

statistically significant at 1% level. Row 2 (AvvD) of Table 2.2 provides for the effect 

of having an advocate on behalf of the defendant. And here the result produced by both 

models is positive, which means that in contrast to the advocates representing the 

plaintiffs, the presence of advocates representing defendants force the positive outcome 

of mediation, i.e., making the mediation agreement. This result is significant at 5% 

level.  

For robustness purposes we also run logit regression
49

 for Turin Chamber of 

Commerce.  The obtained results are generally the same as for the full population of 

                                                      
49

 As we demonstrated both models produce compatible results; therefore, we run logit regression only 
for additional check for a separate Chamber of Commerce.  The Turin Chamber of Commerce is chosen 
as the Turin dataset contains more cases, and because the dataset contains the population of cases that 
will not be changed in future (subsequently the result will remain stable even in future) as the Chamber 
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cases of four chambers (positive influence for defendants’ advocates and negative 

influence for plaintiffs’ advocates). Both results are statistically significant for Turin 

data at 1% level.  

 

4.3. Robustness 

The data provided by different Chambers of Commerce is not identical in the 

meaning of number of cases and their distribution within the periods, for instance, not 

all the datasets contain information for all the years within the period under research 

(2011 – 2017), also some information is missing as each dataset was completed by the 

chamber representatives based on their specific practice.  Therefore, the MCAR test was 

run in order to test whether there is a relationship between the missing data and or any 

values, observed or missing (Greene, 2012).  In such a way we confirm that some data 

is missing in random and it does not influence our results.  

This research deals with a binary outcome and as noted the binary logit and 

probit regression models are suitable models to fit for this type of data (Agresti, 2007).  

In order to be sure that the chosen model suits the data, we proceeded with the fitting 

test and compared the Akaike's information criterion / Bayesian Information Criterion 

of Different models (Williams R, 2018). Based on the tests results, we defined that both 

logit and probit models are suitable. Table 2.1 provides for the detailed analysis of the 

suggested models and their comparison that allowed taking a decision.  Both models 

produced similar statistically significant results. 

In addition, the ROC curves were drawn for the models. The area under the 

curves of approximately 0.8 indicates acceptable discrimination for the models (Powers, 

2011; Tilford et al., 1995)
50

.  

As long as the data was provided by the Chambers of Commerce of four 

provinces, cases from the same province tend to be correlated. In addition, 

corresponding information on the chamber of commerce where the mediation was done 

could be the same for cases from the same chambers. Therefore, in estimating the 

                                                                                                                                                            
in case does not provide mediation services anymore, its registration in the Mediation register is 
cancelled in 2017.  
50

 Please refer to table 2.1 for Curves themselves. 
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standard error of the parameter estimates, the usual maximum likelihood method cannot 

be used, as it assumes the observations to be independent (Jayatillake at al, 2001). 

Therefore, an adjustment is required for this province effect in estimating the standard 

errors of the parameter estimates. The standard errors are adjusted based on the Huber 

formula (Freedman David A., 2006).   

In addition, as noted above in para 4.1. the year and entity fixed model is used to 

capture possible bias from unobserved factors that could change over time being 

constant over provinces, as well as it controls for factors that differ across provinces 

being constant over time. Logically, running logit regression for Torino chamber of 

commerce in order to control the obtained result, the data is controlled for time fixed 

effects only.  

To summarise, our regressions’ results are statistically significant and provide 

for one more puzzling result, about the dependence of the influence of the advocate 

based on the party he/she represents.  

 

5. Discussions  

Our empirical results reveal a result that does not give a full confirmation of our 

hypothesis of what the influence of the advocates should be. Based on the completely 

different nature of two institutions and taking into account the role of the advocates we 

have described in detail in Section 2 above, we would expect that the presence of the 

advocate in the mediation process should have a negative influence on the result of 

mediation.  However, our results demonstrate that the advocates’ influence on 

mediation outcome is not as straightforward as expected. The influence depends on the 

party of the conflict that is represented by the advocate.   

We have received the empirical confirmation of our feeling as for the advocates 

representing plaintiffs.  At the same time, our results demonstrate that our expectation 

of the influence of the advocates representing the defendant is not confirmed, i.e., that 

the advocates’ presence in such a case is favourable.  
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Our research covered the periods when the presence of advocates was mandatory 

according to the law and those when this legal provision was invalid. The results remain 

stable for the whole period that forces us to consider that the results are not depending 

on the legislation requirement and introduction of the mandatory presence of the 

advocate within the mediation procedure. We consider that the factor that defines the 

influence of the advocate within the mediation procedure is its role and nature of the 

advocate per se in combination with the features of the mediation as the procedure and 

its goals. As according to the law, the advocate must represent the plaintiff in cases of 

the mandatory mediation, we have a situation of the forced participation of the plaintiff 

and his/her advocate in the procedure. Thus, the advocate, in this case, serves his/her 

client and do his/her best to have full satisfaction of the client’s interests. As discussed 

above, mediation is not a place for full satisfaction of the interests, but rather a place to 

look for a win-win solution. Therefore, plaintiffs’ advocates, often willing to move to 

litigation influence negatively on the possibility to have a mediation agreement.  

Simultaneously, the defendant generally agrees more voluntary for a partial result as the 

process is not initiated by him/her, and his/her advocate assists to close the conflict with 

the minimal loss for the client. 

Our results demonstrate that the introduction of the mandatory advocates’ 

participation has not influenced positively on the level of positive outcomes with their 

participation.  Therefore, we consider that such a legislation requirement does not 

favour mediation development in Italy, but even produces an opposite result as without 

advocate some plaintiffs maybe could be more “pro-mediative”. We believe that these 

results have straightforward policy implications, especially in Italy, where the 

requirement about mandatory advocates became permanent recently. The results could 

be used while considering possible changes to the mediation regulation in Italy.  

 

6. Conclusions 

This paper provides evidence on the puzzling role of advocates in mediation. It 

demonstrates that in the case of advocates’ presence, the outcome of mediation depends 

mainly on the role and goals of the advocate within the process of dispute resolution. 
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Beyond the scholarly interest, such results have also straightforward policy 

implications.  Italy, that declares its willingness to develop ADR, including mediation, 

could consider the possibility to leave the parties to the dispute to decide on their own 

on the necessity to have or not to have an advocate.  Of course, we cannot be sure that 

the parties stop to go to a mediator with the legal counsel as soon as it is not mandatory 

anymore, but we can expect that as soon as they realise that the advocate is not a must 

anymore, they are free to make a different decision. Surely, we will be able to assess the 

influence of the change only after the legislation is changed and effective for a period of 

time, i.e., the practice of its application is available.  
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Table 2.1. Models comparison 

Akaike's information criterion and Bayesian information criterion test 

Model Obs ll(null) ll(model)       df AIC BIC 

Logit 3,436 -1663.622 -1441.048 3 2888.095    2906.521 

Probit 3,436 -1663.622 -1439.988 3 2885.975 2904.401 

OLS 3,436 -1650.519 -1402.987 3 2812.174 2830.6 

 

Fitstat test  

Model  

Measures of Fit for Logit of Outcome 

 

 BIC:                      -24931.193     BIC':                       -428.865

AIC:                           0.850     AIC*n:                      2922.095

Count R2:                      0.820     Adj Count R2:                  0.043

Variance of y*:                4.202     Variance of error:             3.290

McKelvey and Zavoina's R2:     0.217     Efron's R2:                    0.140

Maximum Likelihood R2:         0.122     Cragg & Uhler's R2:            0.196

McFadden's R2:                 0.134     McFadden's Adj R2:             0.122

                                         Prob > LR:                     0.000

D(3416):                    2882.095     LR(2):                       445.149

Log-Lik Intercept Only:    -1663.622     Log-Lik Full Model:        -1441.048
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Measures of Fit for Probit of Outcome 

 

 

Measures of Fit for Regress (OLS) of 

Outcome 

 

 

 

The model with the smaller BIC is preferred, i.e. if BIC1 – BIC2 < 0, model 1 is preferred. If BIC1 – BIC2 > 0, the second model is preferred.  

The following guidelines for magnitude of BIC difference are proposed (Raftery, 1995):  

Absolute difference Evidence 

0-2 Weak 

2-6 Positive 

6-10 Strong 

>10 Very Strong  

 

BIC:                      -24933.313     BIC':                       -430.984

AIC:                           0.850     AIC*n:                      2919.975

Count R2:                      0.818     Adj Count R2:                  0.034

Variance of y*:                1.291     Variance of error:             1.000

McKelvey and Zavoina's R2:     0.226     Efron's R2:                    0.137

Maximum Likelihood R2:         0.122     Cragg & Uhler's R2:            0.197

McFadden's R2:                 0.134     McFadden's Adj R2:             0.122

                                         Prob > LR:                     0.000

D(3416):                    2879.975     LR(2):                       447.269

Log-Lik Intercept Only:    -1663.622     Log-Lik Full Model:        -1439.988

BIC:                      -25007.114     BIC':                       -478.579

AIC:                           0.828     AIC*n:                      2846.174

R2:                            0.134     Adjusted R2:                   0.130

                                         Prob > LR:                     0.000

D(3416):                    2806.174     LR(2):                       494.863

Log-Lik Intercept Only:    -1650.519     Log-Lik Full Model:        -1403.087
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Receiver/relative operating characteristic curve for Logit  

 

Receiver/relative operating characteristic curve Probit 

 

Figure 2.2. ROC curve Logit  

 

 

Figure 2.3. ROC curve Probit 
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Table 2.2. Probit and Logit Models 

 

 (1) (2) (3) 

VARIABLES Probit Logit Logit Torino 

    

AvvP -0.274*** -0.466*** -0.574*** 

 (0.0297) (0.0566) (0.184) 

AvvD 0.604** 1.139** 0.950*** 

 (0.287) (0.519) (0.157) 

PoC -0.0910** -0.153* -0.264*** 

 (0.0425) (0.0826) (0.0393) 

Reform -0.202 -0.313 0.0255 

 (0.359) (0.639) (0.539) 

Duration 0.00519*** 0.00885*** 0.00768*** 

 (0.000897) (0.00193) (0.00175) 

Nature 0.109 0.190 0.437** 

 (0.0854) (0.159) (0.204) 

NumP -0.0184*** -0.0325** -0.0507 

 (0.00572) (0.0139) (0.0672) 

NumD -0.0110 -0.0157 -0.0103 

 (0.0415) (0.0735) (0.0521) 

    

Province FE YES YES NO 

    

Year FE YES YES YES 

    

Constant 1.093*** 1.871*** 0.282 

 (0.319) (0.598) (0.398) 

    

Observations 3,436 3,436 2,057 

Robust standard errors in parentheses 

*** p<0.01, ** p<0.05, * p<0.1  
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Chapter 3. Determinants of the Mediation 

Duration: the Italian case 

 

 

 

 

1. Introduction  

 

This paper is a study of the duration of mediation in Italy. The study is done 

based on the data from the Italian Chambers of Commerce during the period of      

2011—2017.  The duration of mediation is considered to be one of its 

features/advantages.  Being one of the ADR types, mediation ensures time savings in 

comparison with adjudicative types of dispute resolution (e.g., litigation). According to 

the analysis made by the European Parliament, for each dispute, if all cases in the EU 

went to mediation first, and the procedure succeeded in 50% of the cases, the average 

number of saved days would be 240 days; if mediation succeeded in 70% of the cases, 

time savings would increase up to 354 days (De Palo et al., 2018).  

As mediation should ensure the savings of time, it should not last long, however, 

it should last enough to achieve an agreement between the parties. The maximum 

duration is generally fixed by the agreement to mediate and should be within the 

maximum term defined by the legislation. The question arises what the optimal 

mediation duration is and what the determinants that influence the variance in duration 

are.  
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The mediation duration cannot be considered as the perfect proxy for the success 

of mediation, but it for sure could be used in order to demonstrate the parties’ 

willingness to mediate, i.e., their attitude and keen to look for a case solution.  

The goal of this study is to estimate empirically the impact of different variables 

on the longevity of mediation cases in Italy. Thus, the analysis will focus on the 

evaluation of explanatory variables in terms of the probability for the parties to come to 

the agreement and close the dispute. For this paper, attention will be paid to variables 

characterising the cases considered within the Chambers of Commerce of Italy. The 

survival analysis, in particular, Сox and Weibull models will be utilised in order to 

study the influence of the above-mentioned variables on the mediation duration.  The 

empirical study is done based on the original dataset.  

This paper proceeds as follows. In the next section, an overview of the 

requirements as for mediation duration will be given, mainly focused on the duration of 

the mediation as the advantage. Also the short overview of the legislation and practice 

about mediation duration in the European countries generally and Italy, in particular, 

will be done. Section 3 provides the details of the data used. Then it proceeds in section 

4 by presenting the methodology and the empirical approach. Section 5 goes on to 

discuss the findings of the analysis. Conclusions follow in section 6.  

 

2. The Mediation Duration: why it is important  

 

2.1.  Duration as the mediation advantage 

Mediation is one of the ADR methods, and one of its advantages that distinguish it 

from adjudication methods of dispute resolution is a shorter duration. Mediation should 

be concluded within a maximum term defined by the law and agreement to mediate. As 

mediation is used by the parties if they were unable to resolve a dispute by themselves, 

but do not want to/cannot refer to the court, the parties themselves define the procedure 

of mediation including the process duration.  

According to the European e-Justice Portal, Mediation is generally faster and, 

therefore, usually cheaper than ordinary court proceedings. This is especially true in 



 

66 

 

countries where the court system has substantial backlogs and the average court 

proceeding takes several years (“European e-Justice Portal - Mediation in Member 

States,” n.d.).  

Access to justice is the fundamental right according to Article 6 of the European 

Convention on Human Rights (“European Convention on Human Rights,” 1950). 

Access to justice means not only the principle of the equity before the law but also the 

efficiency of the process. Absence of the judiciary efficiency, excessive duration and 

cost of justice provoke negative impact on economic growth and general welfare 

(Johnson and McMillan, 2002; Padrini et al., 2009). The same right to access to justice 

is guaranteed by the Italian Constitution1 (Senato della Republica, 1947).  However, 

according to the World Bank Report for 2019, 1,120 days are required in Italy to 

recover a commercial credit (World Bank, 2019).  The European Commission for the 

Efficiency of Justice (CEPEJ), in its Report for 2018 (data 2016) calculates 514 days of 

disposition time for the first instance civil and commercial litigious cases in Italy 

(Special file publication 2018 Edition of the CEPEJ report, 2018). At that one of 

empirical studies of Italian civil judicial system demonstrates that “a 10 percent 

reduction in the duration of civil trials increases firm-level employment by 2.9 to 3.6 

percentage points” and thus, “law enforcement is a primary driver of economic 

development” (Pezone, 2018).  

Due to above issues with access to justice in Italy and taking in mind the famous 

legal maxim that Justice delayed is justice denied, Italy has been experimenting with a 

hybrid model of mediation in a limited area of civil litigation, amounting to only 10 

percent of the total amount of civil caseload
2
. The parties assisted with their advocates 

can choose to participate in mediation after the mandatory participation in the first 

meeting (paying 40 EURO for participation) within 30 days upon applying for 

mediation. As a result of the introduction of mandatory mediation, the amount of cases 

subject to mandatory mediation decreased by 35 percent compared to the amount of 

cases applied to the state courts. In 2018, about 20 thousands extrajudicial agreements 

                                                      
1
 According to article 111 of the Constitution “The law provides for the reasonable duration of trials”. 

2
 According to Article 5 of Decree No. 28/2010, the following cases are subject to mandatory mediation: 

tenancy, land rights, partition of property, hereditary succession, leases, loans, rental companies, 
medical and sanitary malpractice, defamation by the press of other means of advertising, contracts, 
insurance and banking and finance.  
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were done via mediation. Thus, Italian experience is used as an example of a successful 

use of mediation and two documents approved this year, 13 and 14 June by CEPEJ: the 

European Handbook for Development of National Legislation on Mediation (Council of 

Europe and European Commission for the Efficiency of Justice, 2019a) and Guidelines 

on designing and monitoring mediators training schemes (Council of Europe and 

European Commission for the Efficiency of Justice, 2019b) are based partially on the 

Italian success experience (D’Urso, 2019).  

One more project that should decrease trials duration in Italy was launched in the 

Court of Florence and currently is being extended in other courts.  The project 

“Giustizia semplice 4.0” (Tribunale di Firenze, 2018) involves the support of Florence 

court judges by university fellows (with specific skills in the field of mediation). The 

fellows provide the judge with all the elements necessary for an adequate assessment of 

the negotiability and mediatability of the dispute and give a suggestion whether to 

mediate.  This project as well could be considered successful as about 55 percent of 

cases were resolved outside the court (D’Urso, 2019). 

Both projects, i.e., introduction of the mandatory mediation (mandatory first 

meeting) and assigning fellows specialised in mediation to the judges contribute to 

enhance the efficiency of Italian civil justice through decreasing its duration via 

decreasing the amount of cases to be resolved.  

It should be noted though that mediation decreases the case resolution duration only 

if the case has a positive outcome, i.e., the mediation agreement is done, otherwise, it 

could become one more layer in the dispute resolution pyramid that increases the 

duration rather decreasing them. 

However, the data demonstrates that it is enough to have rather low success rate in 

order for mediation to decrease the dispute resolution duration.  The calculation was 

done while preparing a study on rebooting the mediation directive (De Palo et al., 

2014). There are two approaches of calculating days for litigation: the one-step 

approach when parties go directly to litigation, the two-step approach in case parties go 

to litigation upon failing mediation (irrespective of the reasons of mediation, i.e., it 

could be voluntary or required by law/judge).  
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In order to calculate the average time of the two-step approach, the assumption of 

the mediation success rate is done. The formula is the following:   

(Mediation Time x Success Rate) + [(Litigation Time x Unsuccessful Rate) + 

(Mediation Time x Unsuccessful Rate)] = Days 

With a conservative 50% mediation success rate, the average duration of a dispute in 

the EU decreases from 566 days to 326 days
3
.   

(43 x 0.5) + [(566 x 0.5) + (43 x 0.5)] = 326 days  

With a 70% mediation success rate, the average duration of a dispute in the EU 

decreases from 566 days to 212.8 days.   

For the duration of the time between the one-step approach (only litigation) and a 

two-step approach (mediation then litigation) to be equal, the mediation success rate 

should decrease to about 9%.  

Thus, the success rate of Italian mediation declared by the Ministry of Justice for the 

year 2018 (Ministero della Giustizia, 2019) should guarantee the decrease significantly 

the duration of civil cases.  The success rate declared is approx. 45%
4
 (approx. 27% of 

settlement).  

 

2.2. Mediation duration, legislation requirements  

The Mediation Directive, which concerns mediation in civil and commercial 

matters, applies in all EU countries (European Parliament and COUNCIL OF THE 

EUROPEAN UNION, 2008).  The Directive does not establish the maximum term of 

the mediation duration; however, it gives the guidelines for the EU Member states: “The 

mediation provided for in this Directive should be a voluntary process in the sense that 

the parties are themselves in charge of the process and may organise it as they wish and 

terminate it at any time. However, it should be possible under national law for the courts 

to set time-limits for a mediation process” (Ibid, preamble). 

                                                      
3
 Average mediation duration is 43 days, litigation duration is 566 days (De Palo et al., 2014b). 

4
 Ministry of Justice calculates “Success rate” for all cases, in which both parties participated in meetings 

following the first information one, while for this paper further the success rate is calculated only for 
cases where the settlement is done (i.e., mediation agreement is done). 
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The European Handbook for Mediation Lawmaking (Council of Europe and 

European Commission for the Efficiency of Justice, 2019a) suggests that the duration of 

mediation should be stated by the national legislation for mandatory/court-referred 

mediation (Article 4.2.2) and defined by parties in the agreement to mediate for 

voluntary mediation (Article 5.1.3). In both cases, legislation can foresee the possibility 

to prolong such a “maximum” duration. 

Mediation in the Member States is based on their national legislation. Below we 

suggest the table containing the information about the average duration and legislation 

requirements about duration in the European countries.  

Country Average duration of  

mediation (in days)
5
 

Duration of mediation according 

to law 

Austria
6
 98 no legal deadline or maximum 

duration 

Belgium
7
 56 three months for court-annexed 

mediation 

Bulgaria
8
 39 six months from the beginning of 

the procedure 

Croatia
9
 63 According to the Rules of 

Mediation, mediation is concluded 

                                                      
5
 Information is taken from “Rebooting’ the mediation directive: Assessing the Limited Impact of its 

Implementation and Proposing measures to Increase the Number of Mediation in the EU”, Brussels 
2014. 
6
 The Austrian Act on Mediation in Civil Matters (‘Bundesgesetz über Mediation in Zivilrechtssachen, 

Zivilrechts-Mediations-Gesetz’), came into effect in 2004. 
7
  Mediation procedure is codified in one of the chapters of the general Code of Civil Procedure, called 

the Code judiciaire/Gerechtelijk Wetboek. The provisions on mediation were formally enacted on 21 
February 2005, and they entered into force on 30 September 2005. 
8
 Law on Mediation of 2004 with amendments made in 2007 and 2011 (Promulgated in State Gazette 

No. 110/17.12.2004, last amended, SG No. 27/1 April 2011); Regulation No 2 as of 15 March 2007 (last 
amended, SG No. 29/ 8 April 2011). 
9
 The Mediation Act (No 163/03), entered into force on 24 October 2003 was amended in 2009, and on 

9 February 2011 a new Mediation Act was passed (NN, No 18/11), entered into force in full on the 
accession date of the Republic of Croatia to the European Union. 
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if a settlement is not reached within 

60 days from the beginning of 

mediation, but this time limit may 

be extended by agreement between 

the parties 

Cyprus
10

 26 According to the Mediation Law in 

Cyprus, a judicial referral 

mediation process cannot last more 

than three months unless the parties 

do not manage to reach a settlement 

and they request for an extension of 

another three months (i.e., max. 

duration total of six months) 

Czech 

Republic
11

 

75 According to Section 100(3) of the 

Civil Procedure Code (as amended) 

the court may suspend its 

proceedings for up to three months 

for the first mediation session 

Denmark
12

 56 45 days since the referral of the 

case to the mediator, unless the 

parties have agreed otherwise
13

 

Estonia
14

 104 no legal deadline or maximum 

duration 

                                                      
10

 The Law “On Certain Aspects of Mediation in Civil Matters” No 159(1)/2012 was enacted to transpose 
the EU Mediation Directive into Cyprus’s national law. 
11

 The Mediation Act No 202/2012 as of 2 May 2012, became effective on 1 September 2012. 
12

 The Danish Administration of Justice Act, the legal code governing court procedure includes the 
formal provisions for how legal actions are to be administered and includes clauses governing 
mediation. 
13

 Article 10.4 of the Rules on Mediation of the Danish Institute of Arbitration valid since 1 June 2015. 
14

 The Conciliation Act as of 18 November 2009, entered into force on 1 January 2010, implements the 
Directive 2008/52/EC into Estonian law. 
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Finland
15

 98 
no legal deadline or maximum 

duration 

France
16

 81 
three months for court-annexed 

mediations;  

two months for contractual 

mediations (according to CMAP
17

’s 

Rules
18

), unless the parties agree 

otherwise 

Germany
19

 58 no legal deadline or maximum 

duration 

Greece
20

 17 According to Mediation Rules, 

without the parties’ explicit 

agreement the mediation 

proceedings may not last for more 

than 45 (forty five) days after the 

Mediator’s appointment. The 

Mediation Coordinator may extend 

such duration upon the Mediator’s 

and the parties’ agreement 

Hungary
21

 40 two months for court referred 

mediation 

Ireland
22

 26 no legal deadline or maximum 

                                                      
15

 The Mediation Act on Court Mediation and Confirming Settlements in Courts entered into force on 21 
May 2011. 
16

 A general framework for mediation was established by the Act (loi) of 8 February 1995, amended by 
the Order of 16 November 2011 which transposed EU Directive 2008/52/EC into French law. 
17

 The Chamber of Commerce and Industry of Paris. 
18

 http://www.cmap.fr/wp-content/uploads/2016/02/mediation-rules.pdf. 
19

 The Mediation Act (Mediationsgesetz), Article 1 of the Act to promote mediation and other 
procedures for out-of-court dispute settlement of 21 July 2012, published: Bundesgesetzblatt I¸ p. 1577, 
entered into force on 26 July 2012. 
20

 The Mediation Act (Article 178-206 of Law 4512/2018 published 17/1/2018). 
21

 Act No LV of 2002 on Mediation. 
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duration 

Latvia
23

 55 According to Mediation Rules of 

the Latvian Chamber of Commerce 

and Industry
24

, the mediation 

process cannot be longer than three 

months, unless the Parties have 

agreed otherwise 

Lithuania
25

 6 no legal deadline or maximum 

duration 

Luxembourg
26

  31 The mediation procedure may not 

exceed three months from the 

signing of the agreement to 

mediate. However, it may be 

extended with the parties’' mutual 

consent 

Malta
27

 400 no legal deadline or maximum 

duration 

The 

Netherlands
28

 

53 no legal deadline or maximum 

duration 

                                                                                                                                                            
22

 Mediation Bill 2012 (Draft Bill), approved in March 2012. 
23

 There is no separate act regulating mediation.  Latvia implemented the Directive 2008/52/EC by 
making amendments to already existing Latvian laws. 
24

 Mediation Rules of the Latvian Chamber of Commerce and Industry approved 11 September 2011. 
25

 The Law on Conciliatory Mediation in Civil Disputes as of 15 July 2008 No X-1702 (Version of 1 January 
2019 is used currently) transposed the Directive 2008/52/EC into Lithuanian law. 
26

 The Act of 24 February 2012 creates a national legislative framework for mediation in civil and 
criminal matters by adding a new title to the New Code of Civil Procedure. The Act transposes Directive 
2008/52/EC. 
27

 The Mediation Act as of 21 Decembre 2004 (Chapter 474 of the Laws of Malta). The amending Act 
came into force on 14 January 2011 by L.N. 10/2011.  
28

 Parliamentary Proceedings II 2012/3, 33 723. 
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Poland
29

 39 three month maximum period 

starting 1 January 2016, one month 

before that 

Portugal
30

 40 The duration of the mediation 

procedure is set in the agreement to 

mediate. The period may however 

be changed during the procedure 

upon agreement of the parties 

Romania
31

 19 maximum three months in case a 

judicial action is suspended 

Slovakia
32

 44 no legal deadline or maximum 

duration 

Slovenia
33

 97 no legal deadline or maximum 

duration 

Spain
34

 55 no legal deadline or maximum 

duration 

Sweden
35

 30 no legal deadline or maximum 

                                                      
29

 Every legal field has its own acts and codes which contain particular regulations about the mediation 
procedure, including Act of 17 November 1964 Code of Civil Procedure and the Act of 23 April 1964 Civil 
Code. Act of 10 September 2015 (valid starting 1 January 2016) introduced a number of changes to the 
Polish Code of Civil Procedure. 
30

 The Mediation Law No. 29/2013 as of 20 April 2013.  
31

 The Mediation Law 192/2006 was published in the Romanian Official Journal on 22 May 2006. 
32

 The Mediation Act No. 420/2004 with further changes and amendments. 
33

 The Act on Alternative Dispute Resolution in Judicial Matters (ZARSS, Uradni List RS (UL RS; Official 
Gazette of the Republic of Slovenia) No 97/09 and 40/12 – Fiscal Balance Act (ZUJF)), adopted on 19 
November 2009, came into force on 15 June 2010. The Mediation in Civil and Commercial Matters Act 
(ZMCGZ, UL RS No 56/08) as of 23 May 2008, published on 6 June 2008, and entered into force on 21 
June 2008, transposed the provisions of the Directive 2008/52/EC into Slovenian law.  
34

 Real Decreto - ley 5/2012 on mediation in civil and commercial matters, dated 5 March 2012, 
transferred the Directive 2008/52/EC into Spanish law. This Royal Decree was updated by Law 5/2012 
dated 6 July 2012, which became effective on 28 July 2012. 
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duration 

United 

Kingdom
36

 

22 no legal deadline or maximum 

duration 

As we can see, not all countries state the maximum mediation duration, mainly such 

limits are defined by the legislation of countries with mandatory/court-annexed 

mediation.  Even in cases where the maximum duration is defined, most countries allow 

parties to extend such term. 

 

2.3. Duration of mediation in Italy 

Italian Mediation Law (Mediazione civile, 2010a) establishes the maximum duration 

of mediation in Italy.  According to Article 6 of the Mediation Law, the maximum 

duration is three months (four months before the Legislative Decree No 69/2013 was 

approved on 9 August 2013).  The same term is stated by the Mediation Rules used by 

each mediator to run a procedure, e.g., Mediation Rules of ADR Center SrL, registered 

by the Ministry of Justice as No. 1 in the Register of organizations permitted to provide 

mediation services
37

. Thus, according to the Mediation Law, the mediation procedure 

should be terminated within this period. Although the Mediation Law does not foresee 

the possibility to extend the maximum term, Mediation Rules do it. For instance, the 

mentioned above Mediation Rules of ADR Center SrL. state that the mediation is 

terminated if “90 days has passed since the request for Mediation or the date the court 

invitation to mediate was filed, unless ADR Center and the parties agreed otherwise”. 

According to the Mediation study (De Palo et al., 2014b), the average duration of 

mediation in Italy is 85 days (within the maximum term defined by the Law). However, 

we should also consider the average duration calculated by the Ministry of Justice of 

Italy. According to the 2018 report (Ministero della Giustizia, 2019), the following are 

                                                                                                                                                            
35

 The Act on Mediation in Certain Civil and Commercial Disputes as of 16 June 2011 entered in force on 
1 August 2011, transferred the Directive 2008/52/EC into Swedish law. 
36

 The Civil Procedure Act of 1997, c. 12, introduced the Civil Procedure Rules, which were intended to 
enable courts to deal with cases justly, manage cases actively, and require parties to help the courts do 
so while encouraging the use of ADR. 
37

 https://www.adrcenter.it/en/mediazione/regolamento-mediazione/ 

https://www.adrcenter.it/en/mediazione/regolamento-mediazione/
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average durations of the mediation in settled cases (i.e., where the mediation agreement 

is achieved):  

 

Year Average duration 

2014 83 

2015 103 

2016 115 

2017 129 

2018 142 

2019
38

 141 

 

Based on this data we still cannot consider the duration of the mediation procedure 

as the proxy of its successful outcome; however, these numbers slightly confirm our 

intuition that the mediation duration should be connected with the possibility to reach a 

mediation agreement.  

 

3.  Data Description 

 

3.1. Sample and Source 

 

This analysis is done based on the same data used for Chapter 2 above, provided by 

four Chambers of Commerce of Italy (of cities of Crotone
39

, Pisa
40

, Turin
41

, and 

                                                      
38

 Data as of 30 June 2019. 
39

 Servizio di Conciliazione della Camera di Commercio di Crotone è iscritto al n. 25 del Registro degli 
Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010.  
40

 Lo Sportello di Conciliazione della Camera di Commercio I.A.A. di Pisa è iscritto al n. 13 del Registro 
degli Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010.  
41

 Servizio di Conciliazione della Camera di Commercio di Torino è iscritto al n. 122 del Registro degli 
Organismi di Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione 
previste dal D.Lgs. 28/2010, cancellato dal Registro il 8/11/2017. 
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Verona
42

). The dataset covers the period of 2011 – 2017.  The sample includes data 

about all the cases that were considered by these four mediation organisations during 

the indicated period.  

The sample includes 5,305 cases, 12 of which are excluded as they were not 

concluded at the moment the data was provided; thus, we have no information about 

their duration. The data collected includes mostly the characteristics of cases (i.e., the 

merit of the case, number and characteristics of parties involved) and procedure (i.e., 

mandatory/voluntary, participation of the advocates), not covering the characteristics of 

the mediator, apart from the name of the institution and province where it is located. 

Appendix 1 provides the summary statistics for 5,305 cases. For the purposes of 

this paper, we analyse all the “closed” cases including those that were ignored by the 

mediator, as only 3,526 cases have some outcome, positive – in case the parties come 

into agreement as the result of mediation and negative – in case mediation does not lead 

to an agreement between parties. The remaining 1,779 cases we include to those failing. 

The data demonstrate that the majority of cases under analysis have a negative outcome 

(about 80% of cases), i.e., the success rate is approx. 20%
43

.  

It is important to acknowledge that we have a potential problem with selection 

bias. We succeed in obtaining data only from four Chambers of Commerce that covers 

only the tiny portion of all mediation in Italy, which includes hundreds of private 

mediators and mediation institutions
44

. The analysis could be biased in terms of its 

reliance on detection of determinants of mediation duration. We do not possess data 

about what is left outside the sample we have and we cannot predict anything about that 

data. However, as we use all and every case we were provided, we assume that the 

mediation practice is similar in other Chambers/ Institutions. Still, the results of this 

study cannot be adapted without some level of caution to the mediations that remain 

unanalysed.  

                                                      
42

 Lo Sportello di Conciliazione della CCIAA di Verona è iscritto al n. 42 del Registro degli Organismi di 
Mediazione tenuto dal Ministero della Giustizia e gestisce le procedure di mediazione previste dal 
D.Lgs. 28/2010. 
43

 We emphasise again that the success rate calculated for this paper purposes differs from the success 
rate used by the Ministry of Justice of Italy when making statistic reports on mediation. 
44

 Currently, there are more than 500 mediation institutions are registered with the Ministry of Justice of 
Italy (594 as of 30 June 2019). Please refer to 
https://mediazione.giustizia.it/rom/alboorganismimediazione.aspx for more details. 

https://mediazione.giustizia.it/rom/alboorganismimediazione.aspx
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3.2. Duration of Mediation 

The unit of this study is a mediation case; the duration is measured in days from 

the day of cases applying to the day of making a mediation agreement or decision to go 

forward for litigation/ other types of dispute resolution. Duration is calculated as the 

difference between the day of applying (depositing the request to mediate) and the day 

of closing the case. Due to the fact that the duration is measured in calendar days, there 

could be some issues with the calculation. For instance, the dataset includes three cases 

where the duration equals zero-days because the case was deposited and closed the 

same day. At the same time, there may be some overestimations as we include the 

nonworking days (weekends, holidays) and possible delays provoked by both parties 

and Chambers of Commerce as the days of duration. The issue is that in some cases 

such delays and nonworking day could be and some cases could be resolved smoothly 

with the containing the same amount of meetings, thus, the overall duration, i.e., 

duration we have in our dataset is the different with the equal “useful” duration. Thus, 

the duration is the time span between two dates.  

We can see in Appendix 1 that the mean of mediation duration is 55.30 days, the 

median is 44 days. There is an ample variation across the cases in the sample as the 

standard deviation of mediation duration is 44 days. The minimum duration is 0/1 day 

and the maximum duration fixed is 867 days
45

, some cases lasted for more than 500 

days, but these are extreme cases, as the most cases are closed within the maximum 

term defined by the legislation that is 90 days.  

                                                      
45

 The case lasted more than two years finished by making a mediation agreement. 
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Figure 3.1. Structure of the Survival Variable: failure _d:  Outcomenegative of cases ignored;  

  analysis time _t:  Mediation duration (days) 

 

 

Figure 3.2 demonstrates the distribution of the dependent variable, i.e., 

mediation duration, which is skewed to the right. As noted, the shortest duration is 0 

and the longest amounts, outliers are 504, 574, 590 and 867 days. As only some cases 

had this type of longevity, we consider them as an anomaly, especially taking into 

consideration that such duration contradicts the Italian legislation about maximum 

mediation duration
46

.  

 

                                                      
46

 According to Article 6 of the Law on Mediation of Italy the maximum mediation duration is three 
months; the duration was decreased from four to three months by Legislation Act No. 69/2013.  

                                                                              

failures                    4598    .8691871           0          1          1

time at risk              292544    55.30132           1         44        867

time on gap if gap             0   

subjects with gap              0   

(final) exit time                   55.30132           1         44        867

(first) entry time                         0           0          0          0

no. of records              5290           1           1          1          1

no. of subjects             5290   

                                                                              

Category                   total        mean         min     median        max

                                                   per subject                
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Figure 3.2. Distribution of mediation duration 

 

 

Figure 3.3. Kaplan-Meier survival estimation for all cases deposited to four Chamber of 

Commerce during 2011-2017  
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A descriptive Kaplan-Meier survival function is displayed in figure 3.3
47

. The 

declining magnitude of mediation duration is distinct up the 150 days approximately. 

After that it becomes almost a line, indicating the longevity of the mentioned cases, 

which lasted for years. 

 

3.3. Determinants influencing mediation duration 

The mediation duration mainly depends on the participants’ willingness to 

mediate. Mediation is concluded when a mediation agreement is drafted (closing the 

dispute) or by an impossibility to make such an agreement (escalating agreement and 

referring to litigation). In addition, our dataset includes cases that were ignored by the 

mediator (please refer to para 3.1 for some more details); thus, their outcome does not 

depend on the parties’ decision.  

 

 

Figure 3.4. Kaplan-Meier Survival Estimates for Mediations with /without participation 

of Advocates on behalf of Plaintiff/Defendant 

                                                      
47

 The Kaplan-Meier estimation is a general survival function from the data, it measures the time until 
case ceases to exist.  
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The factors that we believe could influence the duration of the cases are those 

characterising the cases and parties. The case characteristics that we analyse include the 

price of the case (requested by the plaintiff, not adjudicated upon the procedure), nature 

of the procedure (mandatory or voluntary). We check the merit of the cases; however, 

because of the peculiarity of the dataset provided, such analysis does not give many 

results. We have the description of the case merit only for mandatory mediation, and the 

voluntary mediation (about 15% of cases) does not contain the description of the case, 

but just included into the group “other”.  Therefore, case merit is partially covered by 

“nature of case” variable. Such factors as the year of the procedure and the province 

where the cases were resolved are used as control variables. 

The parties’ characteristics include number of plaintiffs and defendants involved 

into the case, the involvement of advocates on behalf of the plaintiff/defendant (for 

multiple parties’ cases, the parties are considered to be presented by the advocate in 

case at least one party has a legal representative). 

As the mediation duration is mostly the demonstration of the parties’ attitude to 

the mediation alternative, our hypothesis is that parties’ characteristics have higher 

influence on the case duration. This paper tests this hypothesis.  In particularly, the 

figure 3.4 plots four Kaplan-Meier survival functions – for mediations where the parties 

were /were not assisted by advocates. 

In addition, we control the results for the moment when the mediation procedure 

started. The variable “Reform” that indicates whether the mediation started before or 

after 20 August 2013 when the mandatory mediation was reintroduced in Italy and the 

mandatory participation of the advocate in cases of mandatory mediation was added.   

 

4. Empirical Analysis 

 

4.1.  Methodology  

In order to explain mediation duration, we use survival analysis to examine and 

model the time necessary for events to occur. Initially, such event was death that 

explains the main terminology including the “survival” term; however, currently, this 
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methodology is widely used outside the area of medicine, including sociology, 

economics and engineering. Survival analysis is used as it allows explaining the 

mediation duration given different explanatory factors/variables. Although we are 

interested in understanding the determinants defining the survival of mediation 

(duration), our event of interest for the analysis purposes is a failure of mediation 

procedure either due “ignoring” by the mediator, or terminating of the mediation with a 

negative outcome, i.e., without reaching the mediation agreement. 

One of the most important qualities of survival analysis is the possibility of 

censoring. Censoring can be right or left. A survival data is described as right-censored 

in case it is not possible to observe the time of the unit of observation till the end, i.e., 

the absence of the positive/negative outcome of mediation, whereas left-censoring is 

used for observations where the moment of the start of the mediation procedure is 

unknown (Clark et al., 2003). Our dataset contains only the concluded cases with the 

defined initiation date; thus, the data is complete and does contain neither left-, nor 

right-censored observations.   

This paper uses Cox’s proportional hazard model for the survival time study 

(Cox, 1972). The Cox model is the most commonly used multivariate approach for 

analysing survival time data. In the Cox’s proportional hazards model, the dependent 

variable is the “hazard”. The multivariate semi-parametric model defines the “hazard”, 

i.e., the probability of failure to have a positive outcome at a certain time as a function 

of different covariates that are expected to affect mediation duration.  No assumption is 

made about the probability distribution of the hazard. However, the hazard ratio does 

not depend on time (Bewick et al., 2004). 

In order to run the Cox proportional hazards regression, we use the hazard 

function (h) at time variable t, which in the present model indicates every day of 

mediation duration when the procedure could be failed and provided that the mediation 

procedure is still in place, given different factors, explanatory variables. As it was 

indicated in Section 3 and Appendix 1, such factors are divided into several groups 

including case characteristics and participant characteristics.  
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Thus, mathematically, the Cox model is written as  

ℎ(𝑡) = ℎ𝑜(𝑡) × exp(𝑋), where 

𝑋 = 𝛽1𝑥1 + 𝛽2𝑥2 + 𝛽3𝑥3 + ⋯ + 𝛽𝜌𝑥𝜌       [1] 

Where the hazard function h(t) is determined by a set of ρ covariates (x1, x2, 

…xρ), whose impact is measured by the size of the respective coefficient (β1, β2, … βρ).  

The term h0 is the baseline hazard, it is the value if the hazard in case all explanatory 

variables x are equal to zero (exp(0)=1). It depends only on time t. 

The quantities exp(bi) are called “hazard ratios”. In case a value of bi is greater 

than zero, or equivalently a hazard ratio is greater than one, the value of the ith covariate 

increases, the event hazard increases and so the length of survival decreases. Thus, a 

hazard ratio above 1 indicates a covariate that is positively associated with the event 

probability, and thus negatively associated with the length of survival (Bradburn et al., 

2003). 

In order to control the results, in addition to semi-parametric Cox hazard 

regression we run one of fully parametric models, Weibull distribution model and 

compare the results.   

The following is the mathematical formulation of the Weibull distribution:  

ℎ0(𝑡) = 𝑝𝑡𝑝−1        [2] 

Weibull hazard function is the following:  ℎ(𝑡) = 𝑝𝜇𝑝−1 

where p is the shape parameter and μ is the scalar parameter to be estimated 

from the data. 

Among the variables used in this analysis, Price of the case and Number of 

parties are continuous variables while the others are categorical variables. We control 

for Year and Province (time and entity fixed effects) that are used as an interception. 

The combined fixed-effect model allows to eliminate bias from unobservable that 

change over time (years) but are constant over provinces, as well as it controls for 

factors that differ across provinces but are constant over time (Schmelzer, 2019). 
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4.2.  Regression Results and Robustness 

Our results are shown in Table 3.1, which includes the results for both Cox and 

Weibull distribution models.  Referring to Equation 1 above, our interest is the 

probability to have a positive or negative hazard ration that would indicate the 

probability of mediation failure in a specific period of time.  

As noted, we have run two regressions, i.e., Cox hazard and Weibull distribution 

models.  Both regressions are done with Year and Province interceptions (i.e., fixed 

effects). Column 1 of Table 3.1 demonstrates the results of Cox proportional hazard 

model regression, and Column 2 of the Table contains the Weibull distribution 

regression results.  

We have included parties’ characteristics (number of parties and their assistance 

by the advocate) into the analysis. The regression results demonstrate that two of the 

mentioned factors have a positive impact on mediation duration
48

: i.e., number of 

plaintiffs participating in the mediation case and participation of the advocate on behalf 

of the defendant. The results of both regressions are statistically significant at 1% level. 

The same result is confirmed by the Weibull distribution. Two other parties’ 

characteristics prove that also the number of defendants influence positively on 

mediation duration, while the presence of the plaintiffs’ advocate would lead to the 

shorter mediation duration; however, such results are not statistically significant. 

As for the case’s characteristics (mandatory/voluntary character) and price of the 

case as well as the control variable “Reform”, analysis of their influence on mediation 

duration does not produce statistically significant results while running Cox 

proportional hazard regression.  At that, the Weibull distribution reveals also the 

influence of the price of the case on the mediation duration. The result is statistically 

significant at 5% level. The data is close to being exponentially distributed as p (shape 

parameter) is nearly 1. 

Although the levels of significance of the explanatory factors vary to some 

extent across the models, the direction of the hazard ratios remains constant in both 

models, hence the results are robust. 

                                                      
48

 As it was indicated above the negative hazard ratio means the higher probability of surviving (longer 
mediation duration). 
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For both models, we added interception of Year of mediation and Province 

(Chamber of Commerce). In addition, robust clustering errors are specified when fitting 

the models. Due to the data specifics, it is important not to assume that the observations 

within each subject are independent. Therefore, we “cluster” the province for defining 

standard errors for both models. 

As an additional robustness check the multilevel regression was run. Such 

regression serves to test the nested units. As noted above, it is important not to assume 

the independence of the units nested within the same higher level unit, as those could 

have outcomes correlated with each other, hence violating the assumption of 

independence of observations. We talk about possible unmeasurable covariates at the 

Province level (e.g., same mediators, same Rules of mediation etc.) that take the same 

value for the cases resolved within the specific province.  

In order to deal with this issue, we use the Multilevel regression model that 

allows analysing data having a multilevel structure while accounting for the clustering 

of lower level units within higher level units (Austin, 2017).  Specifically, we run the 

parametric (Weibull) frailty survival model that incorporates Year and Province random 

effects. In addition, an adjustment is done for the province effect in estimating the 

standard errors of the parameter estimates (Freedman, 2006).   

The results of the Multilevel Weibull frailty survival model are provided in 

Table 3.2. Adding the random effects (for the Year and the Province of mediation) 

together with adjusting the standard errors for the province effect result in bringing most 

determinants to be statistically significant at 1% level. The only factor that is not 

statistically significant is the presence of the advocate on behalf of the plaintiff.  Thus, 

the following factors have negative hazard ratio, i.e., lead to longer mediation duration: 

(1) Nature of the procedure, i.e., mediation lasts longer in case of a voluntary procedure; 

(2) Number of the participants, both plaintiffs and defendants, i.e., increase in number 

of the participants leads to the mediation duration increase; (3) Cases where the 

defendant is assisted by the advocate last more; (4) Price of the case, i.e., the higher is 

the amount requested by the Plaintiff, more time is required to deal with a dispute. Two 

determinants have positive hazard ratio, hence they are approaching an interest event 

i.e., failure of the mediation procedure. These are (1) Reform, i.e., cases initiated after 
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20 August 2013 last less – result is statistically significant at 1% level, and (2) Presence 

of the advocate on behalf of the plaintiff, which that is not statistically significant.  

The Cumulative Hazard function is presented in Figure 3.5, the increasing 

Weibull curve describing the mixed-level Weibull regression.  

 

Figure 3.5 Mixed-effects Weibull Cumulative Hazard Regression 

 

Upon running the Cox regression, we have tested the proportional hazard 

assumption and done the Concordance test (Harrell’s C concordance statistic). Both test 

confirmed the goodness of the Cox proportional hazard model (Newson, 2010). In 

addition, the fitting test is done and compared the Akaike's information criterion / 

Bayesian information criterion of different models (Williams R, 2018). Based on the 

tests results, we defined that Cox proportional hazard regression fits better, also both 

models we use are suitable. Table 3.3 provides for the detailed analysis of the suggested 

models and their comparison that allowed taking a decision.  Both models produced 

similar statistically significant results. 
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5. Discussions  

Our empirical results reveal a result that gives a confirmation of our hypothesis 

that the parties’ characteristics mainly define the mediation duration. In particular, our 

analysis confirmed that the number of participants and their assistance by the advocate 

influence the mediation duration. 

The result is a little bit puzzling if we consider that the importance has the 

number of plaintiffs, not defendants. At that, only the defendant’s advocate participation 

influences mediation duration. Hence, we have the importance of a qualitative 

characteristic of one party and a quantitative characteristic of another one.   

In particular, we consider interesting the result that confirms our previous 

Chapter related to the advocates’ role in mediation. That analysis revealed that in case 

the advocate represents the plaintiff, such assistance has a negative impact on mediation 

outcome, while the same advocate representing defendant influences positively on the 

mediation outcome. As now we see that mediation duration could be considered as a 

proxy of the intention to mediate, and indirectly as the success of mediation, our result 

that presence of the advocate on behalf of the defendant determines the mediation 

duration, indirectly confirms also our previous result, i.e., advocate’s presence on behalf 

of defendant leads to mediation success.  

As for plaintiffs’ advocates, our result is not statistically significant but has the 

same sign as the previous analysis, plaintiffs’ advocates do not like mediation, their 

presences have a negative impact on both mediation duration and outcome.  

A little bit surprising result is the absence of any influence of the nature of the 

procedure on the duration. We would expect that in case of voluntary mediation, the 

parties are more prepared and ready to mediate. However, such a result (negative hazard 

ratio, but not statistically significant) could be explained by the fact that more prepared 

parties resolve their disputes faster; thus, the mediation duration result is lower.  

For our research, we utilised different methodologies of survival analysis that 

produced the compatible results, slightly different in level of significance, but having 

the same parameter vector direction.   
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Our research covered the periods before and after the introduction of mandatory 

mediation and mandatory presence of advocates.  We have controlled our results for the 

“Reform” variable that covers this particular moment. Our results remain stable and do 

not depend on legislation change in case.  Thus, we conclude that the factor that defines 

the influence of the advocate presence on the mediation duration is covered by the 

advocate’s role characteristics (as they were described in Chapter 2 above). 

 

6. Conclusions 

This paper provides evidence that mediation duration can be used as a proxy of 

mediation success, not only the parties’ attitude to the procedure.  It demonstrates that 

mainly the parties’ characteristics; as such their attitude defines the longitude of the 

procedure. Beyond the scholarly interest, such results have also straightforward policy 

implications.  As it is indicated in section 2, Italian legislation defines the maximum 

duration of the mediation.  However, the paper demonstrates that often more time is 

required to reach an agreement than to refuse it.  Therefore, we believe that on the 

legislation level should be defined the maximum duration of the mandatory mediation, 

court-annexed mediation, i.e., mediation referred by the judge in Italy (in order to 

facilitate the judges activity) as in such a way the legislation ensures that mediation 

does not create additional delay in dispute resolution.  However, in case of voluntary 

mediation, such issue as the mediation duration should be decided by the parties among 

other things, while making an agreement to mediate.  
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Table 3.1. Results of Cox PH and Weibull regressions 

 Cox Weibull distribution 

VARIABLES PH _t ln_p 

    

Nature of the procedure -0.0164 -0.117  

 (0.0977) (0.163)  

Num of Plaintiffs -0.0371*** -0.0630***  

 (0.00836) (0.00440)  

Num of Defendents -0.0433 -0.0406  

 (0.0310) (0.0384)  

Plaintiff’s Advocate 0.0858 0.0223  

 (0.0570) (0.0291)  

Defendant’s Advocate -0.845*** -0.956***  

 (0.112) (0.138)  

Price of the case 0.00664 -0.0145**  

 (0.0106) (0.00728)  

Reform 0.0366 0.00229  

 (0.243) (0.168)  

2.province 0.507*** 0.226  

 (0.139) (0.188)  

3.province -0.156*** 0.00634  

 (0.0606) (0.0347)  

4.province -0.0470 -0.0122  

 (0.0840) (0.0936)  

2012.anno_procedimento 0.0991 -0.227  

 (0.162) (0.259)  

2013.anno_procedimento 0.612*** 0.349  

 (0.197) (0.234)  

2014.anno_procedimento 0.552** 0.163  

 (0.224) (0.175)  

2015.anno_procedimento 0.391* 0.104  

 (0.217) (0.162)  

2016.anno_procedimento 0.323 0.0919  

 (0.218) (0.164)  

2017.anno_procedimento 0.325 0.137  

 (0.342) (0.266)  

Constant  -6.178*** 0.463*** 

  (0.436) (0.0810) 

    

Observations 5,188 5,188 5,188 

Robust standard errors in parentheses 

*** p<0.01, ** p<0.05, * p<0.1 
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Table 3.2. Multilevel Mixed Effect Survival Model (Weibull distribution) 

 
 

 

(1) (2) (3) (4) 

VARIABLES _t ln_p var(_cons[Year of mediation]) var(_cons[Year of mediation >province]) 

     

Nature of the procedure -0.0985***    

 (0.00305)    

Num of Plaintiffs -0.0633***    

 (0.00286)    

Num of Defendants -0.0356***    

 (0.000278)    

Plaintiff’s Advocate 0.00124    

 (0.000780)    

Defendant’s Advocate -0.994***    

 (0.00198)    

Price of the case -0.0162***    

 (0.00281)    

Reform 0.383***    

 (0.00374)    

Constant -6.441*** 0.473*** 0.0872*** 0.190*** 

 (0.0292) (2.26e-07) (0.0218) (0.0181) 

     

Observations 5,188 5,188 5,188 5,188 

Number of groups 7 7 7 7 

 

Robust standard errors in parentheses 

*** p<0.01, ** p<0.05, * p<0.1 
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Table 3.3. Models comparison 

Akaike's information criterion and Bayesian information criterion test 

Model Obs ll(null) ll(model)       df AIC BIC 

Cox PH 5,188 -34717.89 -34268.32 3 68542.63 68562.29 

Weibull 

distribution 

5,188 -5578.212 -5127.916 3 10261.83 10281.49 

The model with the smaller BIC is preferred, i.e. if BIC1 – BIC2 < 0, model 1 is preferred. If BIC1 – BIC2 > 0, the second model is 

preferred.  

There is proposed the following guidelines for magnitude of BIC difference (Raftery, 1995):  

Absolute difference Evidence 

0-2 Weak 

2-6 Positive 

6-10 Strong 

>10 Very Strong 
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Appendix 1.  Summary statistics for Chapter 2 and Chapter 3 

  e(count) e (sum_w) e(mean) e(Var) e(sd) e(min) e(max) e(sum) 

Outcome  Outcome 3,526 3,526 .19654 .1579568 .3974378 0 1 693 

Plaintiff’s 

advocate 

AvvP 5,305 5,305 .6708765 .2208428 .4699392 0 1 3,559 

Defendant’s 

advocate 

AvvD 5,305 5,305 .2518379 .1884511 .4341095 0 1 1,336 

Price of the 

case 

PoC 5,209 5,209 9.928982 3.48566 1.866992 0 17.72753 51,720.07 

Reform Ref 5,305 5,305 .6972667    .2111256 .4594841 0 1 3,699 

Duration of 

the 

mediation 

Dur 5,293 5,293 55.26998 1,948.019 44.13637 0 867 292,544 

Nature of 

the 

procedure 

Nat 5,305 5,305 .1479736 .1261012 .3551073 0 1 785 

Number of 

Plaintiffs 

NumP 5,297 5,297 1.320181 2.275108 1.508346 1 73 6,993 

Number of 

Defendants 

NumD 5,293 5,293 1.567542 3.081085 1.755302 0   39 8,297 
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   Count Mean Sd Min Max 

Outcome  3,526 .19654 .3974378 0 1 

Plaintiff’s 

advocate 

 5,305 .6708765 .4699392 0 1 

Defendant’s 

advocate 

 5,305 .2518379 .4341095 0 1 

Price of the 

case 

 5,209 9.928982 1.866992 0 17.72753 

Reform  5,305 .6972667 .4594841 0 1 

Duration of 

the mediation 

 5,293 55.26998 44.13637 0 867 

Nature of the 

procedure 

 5,305 .1479736 .3551073 0 1 

Number of 

Plaintiffs 

 5,297 1.320181 1.508346 1 73 

Number of 

Defendants 

 5,293 1.567542 1.755302                    0 39 

N  5,305         
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