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6. FUTURE PROSPECTS FOR DIGITAL COOPERATION

1. INNOVATION AND SIMPLIFICATION FOR EFFECTIVE
INTEROPERABILITY AMONG DIGITAL PLATFORMS

The reform of the European public procurement Directives provides an opportunity
for a profound rethinking of procurement techniques and procedures, to implement an

effective digital transformation.

As wellknown, from the paper-based procurement, the actual Directives* introduced
e-procurement adding electronic systems as a support the process and different tools and
platforms (e.g online databses such as the Tender Electronic Daily - TED, e-cathalogs,

electronic data interchange), mainly as a dematerilization than a real process modification.

The next challenge is a real digital transformation to save the main objective and
principles of public procurement, but radically change the ways to get them through
interoperable platforms and Al tools®.

Such a disruptive digital change requires to strengthen cooperation on the public
demand side and a common european regulation to ensure a greater integration among legal

orders.

4 In part. Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public
procurement and repealing Directive 2004/18/EC.

> G. M. RACCA, La trasformazione digitale sovranazionale dei contratti pubblici, in A. CORRADO, E. GRIGLIO, G.

M. RACCA (eds.), La digitalizzazione dei contratti pubblici, Napoli, Dike Giuridica, 2025, 12.
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The general EU provisions should cover not only the awarding phase, but also include
the post-award, in addition to the limits on substantial modifications during execution phase®,
with e-Invoicing and the publication of a completion notice. Thus permitting to evaluate the
effective outcome of the procurement process and thus opening to the different possible

strategies.

This could facilitate the pursuit of the objective of the prompt execution of public
contracts for the benefit of EU citizens, thus going beyond mere compliance with the award
procedure.” Digital transformation might ensure the best and effective quality-price ratio in
the award and in the subsequent execution of the EU procurement, thus support the choices
on the possible degrees of integration of internal market on specific sectors, such as energy

or healthcare.®

® G.M. RACCA, R. CAVALLO PERIN, G.L. ALBANO, Competition in the execution phase of public procurement, in
Public Contract Law Journal, 2011, Vol. 41, no. 1, 89 ff.

7G.M. RACCA, C.R. YUKINS (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption

Concerns in Public Procurement Internationally, in Droit Administratif / Administrative Law Collection (Dir. J. B.

Auby), Bruylant, Bruxelles, 2014.

8 This is particularly evident in healthcare and social services, where advanced cooperation and innovative

contracting models are needed to meet specific challenges: G.M. RACCA, Digital Transformation in Healthcare

Procurement, in Healthmanagement.org — Medical Devices and Al regulations, vol. 23, Issue 2, 2023, 98 ff. For a
broader discussion, also in the digital perspective: G.M. RACCA, Country Report on Italy, in C. KRONKE, P.
VALCARCEL FERNANDEZ (eds.), Buying Al The Legal Framework for Public Procurement of Artificial Intelligence
in the EU, Cheltenham, 2025; G.M. RACCA, Digital Transformation for an Effective E-Procurement, in C. RISVIG

HAMER, M. ANDHOV, E. BERTELLSEN, R. CARANTA (eds.), Into the Northern Light. In memory of Steen Treumer, Ex
Tuto Publishing, Copenaghen, 2022, 215 ff., article awarded the TED Ambassador Award 2023; S. PONZIO,

Centrales d’achat et accords-cadres: enjeux actuels, in Ius Publicum Network Review, no. 1/2023, 1 ff. From a

national perspective: G.M. RACCA, La_digitalizzazione dei contratti pubblici: adeguatezza delle pubbliche

amministrazioni e qualificazione delle imprese, in R. CAVALLO PERIN, D.-U. GALETTA (eds.), I/ diritto

dell’amministrazione pubblica digitale, 11 ed., Torino, 2025; Ead., Trasformazioni e innovazioni_digitali nella

riforma dei contratti pubblici, in R. CAVALLO PERIN, M. LIPARI, G.M. RACCA (eds.), Contratti pubblici e innovazioni
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Such goal would require to simplify the European legal framework by identifying a
few clearly applicable mandatory rules, to avoid twenty-seven different, but mostly similar,

transpositions in the Member States provisions.

Normally, about 80% of the national implementation of public procurement
Directives takes place using the copy-paste method. However, there are still differences
which, even if minor, are difficult to find, thus creating legal barriers to the opening of the

public procurement market, as the EU Court of Auditors recently pointed out.’

The innovation in the legal framework thus requires the establishment of a system of
EU-compliant national platforms to develop public e-commerce based on transparent market

analyses and networks of qualified economic operators.'?

There are still significant legal, linguistic and technical barriers between national legal
orders, which impede the realisation of the internal market and which could be overcome
precisely with the creation of interoperable national platforms complying with standards
appropriately defined by the European Union, for the complete traceability of activities while

ensuring a wider choice for contracting authorities.

The aim is to establish a system based on joint procurement, framework agreements

or dynamic purchasing systems (FA or DPS), conducted by contracting authorities or central

nel nuovo Codice. Trasformazioni sostanziali e processuali, Napoli, 2024, 7 ff.; EAD., Trasformazioni e innovazioni

digitali nella riforma dei contratti pubblici, in Dir. amm., 2023, 4, 723 ff.; EAD., Le innovazioni necessarie per la

trasformazione digitale e sostenibile dei contratti pubblici, in R. CAVALLO PERIN, M. LIPARI, G.M. RACCA (a cura

di), Contratti pubblici e innovazioni per I’attuazione della legge delega, Napoli, 2022, 9 ff.

° European Court of Auditors, Special Report No 28/2023, Public procurement in the EU — Less competition for

contracts awarded for works, goods and services in the 10 years up to 2021.

1% For a recent discussion of the Italian evolution on public procurement, see: A. CORRADO, E. GRIGLIO, G. M.

RACCA (eds.), La digitalizzazione dei contratti pubblici, Dike Giuridica, Napoli, 2025.

Copyleft - lus Publicum


https://www.gabriellaracca.it/wp-content/uploads/2024/03/Gabriella-M.-Racca-Trasformazioni-e-innovazioni-digitali-nella-riforma-dei-contratti-pubblici-42023.pdf
https://www.gabriellaracca.it/wp-content/uploads/2024/03/Gabriella-M.-Racca-Trasformazioni-e-innovazioni-digitali-nella-riforma-dei-contratti-pubblici-42023.pdf

| NETWORK REVIEW

wwwius-publicum.com

purchasing bodies at local or national level, or cross-border, depending on the reference

market, but also open to other authorities, even beyond national borders.

As proposed for innovative companies'!, a further possibility would be to identify a
28 common legal framework to develop a (fully compliant) platform for joint procurement
among part or all Member States, to implement cooperation and joint procurement of medical

devices, energy, innovation, security technologies.

Digital transformation (interoperable platforms, digitalisation of processes and data-
driven solutions) and enhanced cooperation (also bilateral or limited) among Member States

are today the prerequisite for efficient and sustainable public procurement.

In this perspective, also joint procurement and, in particular, cross-border joint
procurement, require significant changes in order to implement and substantiate European
public procurement provisions.'? Provisions that, as is well known, legitimise contracting

authorities to develop award procedures that might apply to the contracting entities of several

' See: M. DRAGHI, Hearing before the Italian Parliament on the Report on the Future of European Competitiveness,
18 March 2025 where he mentions the project of a 28th framework for innovative companies, which would receive

the same company, tax and fiscal regulations in the 27 countries.

12 Tn part. Art. 39 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC. See G.M. RACCA, Principles of joint cross-border public

contracts and transnational effects, in S. DE LA ROSA, P. VALCARCEL FERNANDEZ, Principles of public contracts

in Europe, Bruxelles, Bruylant, 2022, 555 ff.; R. CAVALLO PERIN, G. M. RACCA, European Joint Cross-border

Procurement and Innovation, in G.M. RACCA, C.R. YUKINS (eds.), Joint Public Procurement and Innovation:

Lessons Across Borders, Bruxelles, Bruylant, 2019, 93 ff.; G. M. RACCA, S. PONZIO, La scelta del contraente come

funzione pubblica: in modelli organizzativi per I’aggregazione dei contratti pubblici, in Dir. Amm., 1/2019, 33 ff.;

G. M. RACCA, S. PONZIO, Nuovi modelli organizzativi per il joint procurement e l’innovazione dei contratti pubblici

in_Europa, in R.F. ACEVEDO, P. VALCARCEL FERNANDEZ (eds.) Compra Publica Agregada, 2016, 373 {f.; S.
PONzIO, Joint Procurement and Innovation in the new EU Directive and in some EU-funded projects, in lus

Publicum Network Review, no. 2/2014.
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Member States by aggregating or coordinating a public demand for services in order to foster

competition and the integration of the European internal procurement markets.

This evolution could increase the benefits of the internal market by creating cross-
border business opportunities for suppliers and service providers'®, by identifying a 28th
framework for European cross-border cooperation, allowing a system of interoperable
platforms where direct purchases can be made, the competitive selection procedure having

already taken place upstream (DPS, or FA also fo innovation).

In this context, there is the need to harmonise the contractors selection with an
increased circulation of information among the Member States, implementing what is
envisaged as the fifth European freedom of movement for research and innovation'* and the

creation of a European Procurement Data Space.

The evolution of data exchange and procurement platforms transforms them from a
mere technical support to a tool that might be developed togheter with the new legal
provisions, through the adoption of a new European framework accompanied by the platform
that would be fully compliant and ready to receive qualified economic operators and offers

to compare and select.

13 Recital 73, Directive 2014/24/EU.

14 See the report prepared for the EU Commission by M. DRAGHI: “The future of European competitiveness - A

competitiveness strategy for Europe”. See the opinion of the European Economic and Social Committee adopted on

25 February 2025, Assessment of the Letta and Draghi reports on the functioning and competitiveness of the EU’s

Single Market. See the recent EU Commission proposal, Proposal for a Council Recommendation on the European
Research Area Policy Agenda 2025-2027, 25 February 2025.
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The building information modelling approach to work and services procurement
would lead to a necessary evolution of the contractual models towards a new paradigm of

collaborative agreements and alliances."”

A renewed digital alliance might synergically orient all the parties of the contract
towards the timely and qualitatively adequate result. 'Digital trust' between all stakeholders
involved should be fully transparent and traceable, overcoming antagonism and opportunistic

behaviours.'°

This evolution might provide a data driven approch to the “digital alliance” that
provides the incentives and means to solve the execution issues on the basis of the digital
model, detecting the possible interferences and permitting a prompt execution overcoming

the so common traditional design weaknesses and opportunistic behaviours.!”

15 See: Article 82-bis and Annex 11.6-bis, Legislative Decree no. 36/2023, Italian Public Contracts Code, following
the example of the UK experience. Cf. G.M. DI GIUDA, G.M. RACCA, From Works Contracts to Collaborative

Contracts: The Challenges of Building Information Modeling (BIM) in public procurement, in G. M. RACCA, C. R.

YUKINS (eds.), Joint Public Procurement and Innovation: Lessons Across Borders, cit., ff ss.; S. VALAGUZZA, Gli

accordi collaborativi come elemento cruciale per una regolazione strategica nel settore delle costruzioni, Napoli,

Edizioni Scientifiche Italiane, 2019, 13 ff.

16 G.M. RACCA, La “fiducia digitale” nei contratti pubblici tra piattaforme e data analysis, in Ist. del Federalismo,
n. 2/2023, 357-388.

17G. M. RACCA, La trasformazione digitale sovranazionale dei contratti pubblici, in A. CORRADO, E. GRIGLIO, G.
M. RACCA (eds.), La digitalizzazione dei contratti pubblici, cit. 13; D. APREA, La gestione informativa digitale e la
trasformazione digitale negli appalti di lavori: dagli adempimenti preliminari alle nuove figure professionali nel
settore delle costruzioni, ivi, 207 ff.; C. GATTO, I metodi e gli strumenti di Gestione Informativa Digitale delle
Costruzioni nell ecosistema digitale del procurement: BIM, Information Management e ciclo di vita dell opera

pubblica, ivi, 219 ff.
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2. DIGITAL TRANSFORMATION AND DATA ANALYSIS FOR
ENHANCING EFFICIENCY AND QUALITY OF PUBLIC
PROCUREMENT

As proposed, advanced digital platforms might support the entire digital procurement
lifecycle, interoperability with other databases, the development of e-notification, and

electronic submission of tenders, e-award and also the e-orders and e-Invoices.'®

The effectiveness of the digital transformation generally entails radical changes in
strategy and behaviours of the involved parties. The efficiency of the platforms require the
connection to a digital identity system of economic operators that provides, in real time, all
the information useful for verifying qualification grounds for the different types of tenders

or contracts.'”

This perspective is aimed at promoting innovation through the potential of the
economic operator’s Virtual Company Dossier, with automatic verification of qualification

requirements? - thus independent of paper certificates or self-certifications - simplifying

'8 EU Commission, EXEP Group, Interoperability in end-to-end eProcurement Bruxelles, 2020; I. DA ROSA, Digital

transformation of public procurement, in Ius Publicum Network Review, 1/2023. See also: R. CAVALLO PERIN, 1.

ALBERTI, Atti e procedimenti amministrativi digitali, in 1l Diritto dell’Amministrazione Pubblica digitale, 11 ed., R.

CAVALLO PERIN, D. U. GALETTA (eds.), Giappichelli, Torino, 2025, 138 ff.
19 See also OECD, Survey on the OECD Recommendation on Public Procurement, 2024, 2024; cfr. P. MAGINA,
intervention at the Conference “Public Contracts and Digital Transformation: EU and American Evolutions”,

University of Turin, 28 March 2025.

2 See below, para. 3.
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contract selection procedures and reducing the burden on contracting authorities and

economic operators.?!

The verification of exclusion and qualification grounds should evolve into databases
that should check the qualification of economic operators in real time and return the data to
the contracting authority with a green or red light (Qr code to be reused), with possible of

'self-cleaning’ if the light is yellow.??

Artificial intelligence systems and interoperable platforms at national level permit

such evolution and the once only and reuse principles should become effective.?®

It seem necessary to include, in the new European Directives, among the general
principles?* an obligation for Member States to provide for the use of digital platforms in
procurement, including for data collection and analysis, the effectiveness of which is closely

linked to the provision of the publication of information in open format, also for the

2l Towards this integration, see the developments in ESPD version 4.0, released in September 2024, which still
presents data interoperability difficulties. See: G.M. RACCA, Le piattaforme digitali per i contratti pubblici e la
qualificazione degli operatori economici, in J.B. AUBY, G. DE MINICO, G. ORSONI (eds.), L ’amministrazione
digitale. Quotidiana efficienza e intelligenza delle scelte. Atti del Convegno di Napoli, 9-10 maggio 2022, Editoriale
Scientifica, Napoli, 2023, 131-148; G.M. RACCA, Trasformazioni e innovazioni digitali nella riforma dei contratti
pubblici, in Dir. Amm., n. 4/2023, 723-748.

22 See G. M. RACCA, Trasformazioni e innovazioni digitali nella riforma dei contratti pubblici, in R. CAVALLO
PERIN, M. LIPARI, G.M. RACCA (eds.), Contratti pubblici e innovazioni nel nuovo Codice. Trasformazioni sostanziali

e processuali, cit, 12 ff.; M. CLARICH, Le innovazioni per la qualificazione dell operatore economico, ivi, cit., 87 ff.

3 A. CORRADO, [ principi in tema di digitalizzazione, in A. CORRADO, E. GRIGLIO, G. M. RACCA (eds.), La

digitalizzazione dei contratti pubblici, cit., 53 ff.

24 Cfr.: R. CAVALLO PERIN, Principi e autonomia nella disciplina dei contratti pubblici i in R. CAVALLO PERIN, M.
LipARI, G.M. RACCA (eds.), Contratti pubblici e innovazioni nel nuovo Codice. Trasformazioni sostanziali e

processuali, cit, 41 ff. and C. CONTESSA, [ principi del nuovo codice dei contratti pubblici, ivi, 33 ff.
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development of needs-based policies or warning systems to address maladministration and

corruption risks.?

The quality, availability and completeness of data can be significantly improved
through close cooperation between the European Commission and the Member States. The
introduction of the new eForms can enable contracting authorities to provide information in
a more structured way and with a common shared ontology, today only possibile for the call

for tenders.

This might contribute to the creation of common European Data Space?® also related
to procurement, improving their quality. Such systems should become mandatory at least for
those Member States that want to profit of a real opening of specific sectors to possible joint

(also cross-border) procurement.?’

Data might also be usefully if combined with a range of analytical tools, in particular
advanced technologies such as artificial intelligence (Al), for instance in the form of machine

learning (ML) and natural language processing (NLP).%8

The provision of e-senders identified by the Member States for the submission of e-
Jforms to the Tender Electronic Daily (TED), a supplement to the Official Journal of the

European Union undergoing transformation as an evolved database, aims at reducing

5 See Art. 18, Directive 24/2014/EU. G.M. RACCA, Le piattaforme digitali per i contratti pubblici e la qualificazione

degli operatori economici, cit., 131-148.

26 EU Communication: 4 European strategy for data, COM(2020) 66, 19 February 2020.

*7 EU Commission, Public Procurement: A data space to improve public spending, boost data-driven policy-making

and improve access to tenders for SMEs, 2023/C 98 1/01.

2 R. MEO, 1l valore dei dati e I'utilizzo dell’intelligenza artificiale nelle decisioni sui contratti pubblici, in A.

CORRADO, E. GRIGLIO, G. M. RACCA (eds.), La digitalizzazione dei contratti pubblici, cit., 185 ff.

Copyleft - lus Publicum

10


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2023_098_I_0001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2023_098_I_0001

NETWORK REVIEW

wwwius-publicum.com

administrative burdens, helping economic operators to identify better business opportunities,
improving data quality and analysis, increasing transparency (also with a view to integrity

issues) and basing public decision-making on data.?’

It is therefore necessary to carry out a revision of the ontology and structure of the
CPV (Common Procurement Vocabulary) with a sharing that ensures the evolution of the
TED (Tender Electronic Daily) into a single database that gathers structured information
from national databases in order to provide market analysis and thus facilitate public

cooperation, including cross-border cooperation.

In the context of the reform, the envisaged obligation to publish data and documents
relating to the entire public procurement cycle, from award to execution and payment,
facilitates this evolution of the TED (Tender Electronic Daily) into an increasingly structured
database, interoperable with national databases, each linked to certified national platforms,

managing the entire procurement cycle with native digital documents.>

3. DIGITAL EVALUATION FOR ECONOMIC OPERATORS
QUALIFICATION

Although the European institutions have taken measures to improve competition in
public procurement, the analysis of indicators such as the prevalence of single tender

procedures, the high number of direct awards in several Member States and the limited

2 Also as an anti-corruption tool: F. GORGERINO, Strengthening Anticorruption Via Digital Transformation in Italy.

Critical Issues and Perspectives, in Ius Publicum Network Review, no. 2/2023.

3 See Recitals 52 and 53 and Art. 53, Directive 24/2014/EU. See A. CORRADO, E. GRIGLIO, G. M. RACCA (eds.), La

digitalizzazione dei contratti pubblici: le sfide per la transizione, cit.
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frequency of cross-border procurement and participation of small and medium-sized

enterprises still reveals persistent challenges.’!

This scenario reveals a lack of confidence on the part of economic operators and
contracting authorities in public procurement procedures which are still too administratively

burdensome.

The introduction of the Virtual Company Dossier and the real-time acquisition of
information on economic operators through interoperable databases makes it possible to
overcome the system of self-declarations and the burdens in verifying qualification

requirements. *

"Digital trust" and good faith between the contracting authority and the economic
operator must remain throughout the selection and execution of the contract, avoiding

unnecessary formalities and (still analogue) paper certificates.>

3! European Court of Auditors, Special Report No 28/2023, Public procurement in the EU — Less competition for
contracts awarded for works, goods and services in the 10 years up to 2021, cit., where it is highlighted that in the
period 2016-2019, indirect cross-border procurement accounted for approximately 20% of the procurement
procedures for contracts below EUR 200 million, while for contracts above this threshold they accounted for 28%.
By contrast, direct cross-border procurement only accounted for 2.4% and 6% of these procedures, respectively.

Finally: See Factual Summary Report on the Public Consultation on the Evaluation of the Public Procurement

Directives, Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs, 2025. According to the
collected data, 49% of participants believe that the directives have not made the public procurement system
sufficiently flexible, while 54% argue that they have not simplified the rules of the system. Furthermore, with regard
to the achievement of market access objectives, 46% of respondents do not believe that the directives have increased
competition in public procurement markets: this view is shared by 54% of public authorities, 42% of trade

associations and only 34% of businesses.

32 G.M. RACCA, Digital Transformation for an Effective E-Procurement, cit., 215 ff.

3 G.M.RACCA, La “fiducia digitale” nei contratti pubblici tra piattaforme e data analysis, cit., 357 ff.; G.M. RACCA,

La responsabilita delle organizzazioni pubbliche nella trasformazione digitale e i principi di collaborazione e buona
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The Court of Justice has recently recalled that the final decision should be left to the
contracting authority, but on the basis of objective findings, not limited to specific authorities

or modalities, thus overcoming the alleged typification.3*

Sources of knowledge must be automated and, although some may require a lower or
higher level of integrity and capacity, this must be clear, transparent and based on verifiable
facts. It is precisely in the Virtual Company Dossier that economic operators will be able to
pour every useful element to demonstrate their qualification, as well as the absence of
grounds for exclusion to ensure fairness (integrity) and reliability®> and possibly demonstrate

that they have implemented self-cleaning.>®

fede, in Dir. Amm., 2022, 3, 601 ff. Recently: G.M. RACCA, La buona fede “digitale” nei contratti pubblici, in
F.G. ScocA, M.P. CHITI, D.U. GALETTA, Liber Amicorum per Guido Greco, Giappichelli, Torino, 2024, 627-640.

3 ECJ, Case C-66/22, 21 December 2023, Infraestruturas de Portugal SA, Futrifer Indistrias Ferrovidrias SA, v
Toscca — Equipamentos em Madeira Lda, according to which National law cannot impose the automatic exclusion
of a bidder based solely on Antitrust decisions. Conversely, a contracting authority may assess competition
violations even without an Antitrust ruling. Thus, within the Italian framework of serious professional misconduct,
an Antitrust sanction is not the sole admissible evidence of anti-competitive behavior. See M. CLARICH, Le
innovazioni per la qualificazione dell’operatore economico, in R. CAVALLO PERIN, M. LIPARI, G.M. RACCA (eds.),

Contratti pubblici e innovazioni per I’attuazione della legge delega, cit., 79 ff.

3 The contracting authority must evaluate economic operators with full knowledge of the data contained in the
virtual company file, also to ensure the effectiveness of self-cleaning. As clarified by the European Court of Justice
(in Meca Srl v. Comune di Napoli, Judgement of 11 June 2020, C-41/18), this digital assessment encourages
economic operators to prove their reliability, allowing them to compensate or undertake to compensate for possible
grounds for exclusion, to fully clarify the facts by cooperating with the authorities and to adopt appropriate technical,

organisational and human resources measures to prevent recurrence.

3¢ Art. 57(6), Directive 2014/24/EU. In the Vert Marine case, the European Court of Justice (Judgment of 11 June

2020, Case C-472/19) ruled that Community law precludes national legislation which does not allow an economic

operator who has been definitively convicted of one of the offences referred to in Article 38(4) of the Directive, and
who is therefore automatically excluded from participation in procedures for the award of concession contracts, to

provide proof that it has taken corrective measures to restore its reliability. On the other hand, EU law does not
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A first step could be the implementation of the principle of re-use’’ of the European
Single Procurement Document (ESPD) and its verifications, excluding that a contracting
authority can ask for what has already been verified by another contracting authority.
Subsequently, the Virtual Company Dossier should allow full interoperability between
databases containing the information needed to verify the absence of exclusion grounds and

also for their qualification.

This is a potentially disruptive innovation, already present in the current Directives,

but largely unimplemented, that might ensure the effectiveness of the "once only" principle?®,

preclude the judicial authorities from possibly examining the adequacy of the corrective measures taken by an
economic operator, provided that the national rules adopted for that purpose meet all the requirements of Article
38(9) of the EU directive. EU law does not prevent national judicial authorities from assessing the adequacy of
corrective measures taken by economic operators, provided that the national rules are consistent with Article 38(9)
of Directive 2014/23. This provision therefore does not preclude national legislation cancelling the automatic
prohibition following a conviction, provided that the corrective measures are timely and properly assessed, as it is

for national courts to verify compliance with the objectives and conditions of the Directive.

37 Re-usability principle: “Reuse means that public administrations confronted with a specific problem seek to
benefit from the work of others by looking at what is available, assessing its usefulness or relevance to the problem
at hand, and where appropriate, adopting solutions that have proven their value elsewhere. This requires the public
administration to be open to sharing its interoperability solutions, concepts, frameworks, specifications, tools and
components with others [...]”: EU Commission, European Interoperability Framework - Implementation Strategy,
Brussels, 23.3.2017, COM(2017) 134 final. For the Italian case, see Articles 68-69, Legislative Decree no. 82 of 7
March 2005 (Italian Digital Administration Code), which requires public administrations to carry out a comparative
technical and economic assessment of the software solutions to be procured, favouring open source over proprietary
solutions. Only if there are no suitable solutions already available or open-source alternatives, it is possible to
procure proprietary software with a licence to use it, still favouring interoperability and following the modalities
established by AgID with the Guidelines on the acquisition and reuse of software for public administrations (Linee

guida su_acquisizione e riuso di_software per le pubbliche amministrazioni), 9 May 2009. See A. CORRADO, E.

GRIGLIO, G. M. RACCA (eds.), La digitalizzazione dei contratti pubblici, 53 e ff.

31, LOCATELLI, Process Innovation Under the New Public Procurement Directives, in G.M. RACCA, C.R. YUKINS,

Joint Public Procurement and Innovation: Lessons Across Borders, cit., 31 ff.
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also excluding the need for economic operators to self-certify or submit documents. This
evolution could permit to contracting authorities to obtain the necessary information directly,
either by accessing interoperable databases, available free of charge in each Member State,
or thorugh the Virtual Company Dossier, according to the requirements and documentary
evidence defined by the Member States in the European e-Certis register.’® Differences on
mandatory and non-mandatory grounds for exclusion should be limited or excluded to

overcome the barrier to cross-border participation.

An evolution towards a digitally native ESPD 4.0 model (which should no longer be
a self-declaration, but a collection of data, updated in real time) with databases and/or pre-

qualification systems of companies, including the e-Certis system.*0

Artificial intelligence systems will be able to help overcome self-declarations, checks
and certification requirements for each procurement procedure. Instant access to Al-driven
qualification assessments will make qualification much simpler and more adaptable to the

different 'tolerances' of contracting authorities in terms of performance and reputational risk.

The grounds for exclusion and the qualification requirements should be defined in
advance, before and separately from the submission of the tender, which should be prepared

with a complete market analysis for each different sector, scope and type of contract. In other

¥ See, for an Italian perspective, Italian State Council, 20 January 2021, no. 623, on the concept of
"dematerialisation" of data and exchange of information "by electronic means" in relation to e-notification; e-access;
e-submission; e-Certis (i.e. the computer system that allows the identification of the certificates and attestations most

frequently required in tenders) and ESPD (European Single Procurement Document).

40 EU Commission, Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs, Report on the
ESPD survey, Publications Office, 2020; see also Fit for Future Platform, European Commission Expert Group,
Adopted Opinion on eProcurement, 10 December 2021, reference no. 2021/SBGR1/05.
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words, qualification requirements can be defined on a sectoral basis, e.g. based on similar

experiences of other Member States and governments.*!

The qualification of economic operators could be carried out separately from the
individual selection on national platforms, as is currently being done in Italy by the National

Anticorruption Authority (ANAC).

It could be possible not only to anticipate the the absence of exclusion grounds, but
also to standardise the different levels and types of qualification, to anticipate potentially
interested economic operators, assessing ongoing commitments. This could provide a better

plan of activities based not only on the declared capacity, but on the effective one.

Other jurisdictions are already moving rapidly in this direction, with systems allowing

automated 'bots' to verify the qualification of economic operators in a matter of minutes.*?

The public procurement system could thus focus on the evaluation of the offers to

rapidly reach the digital signature of the contract, on the execution and payment, making

4 Examples include the TenderX model, developed by the Government Transparency Institute of the Central
European University, which allows information to be shared and evaluated on the basis of qualifications. Information
on this model (which has been withdrawn) is available at https://www.govtransparency.eu/tag/tender-x/. See I.
ADAM, M. FAZEKAS, Are emerging technologies helping win the fight against corruption? A review of the state of

evidence, in Information Economics and Policy, 2021, 57, 5 ff.

“2 The reference is in the U.S., to the DORA (Determination of Responsibility Assistant) system used by the
Department of Army: See Army Federal Acquisition Regulation Supplement (AFARS) 5109.103:
https://procurement.army.mil/bot. A. CORRADO, E. GRIGLIO, G. M. RACCA (a cura di), La digitalizzazione dei

contratti pubblici: le sfide per la transizione, cit.
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sustainable public procurement integrity and efficiency evolve, as already envisaged ten

years ago®’, now possible with the digital evolution.**

4. JOINT PROCUREMENT AND INNOVATIVE COOPERATION
MODELS AMONG CONTRACTING AUTHORITIES

An advanced qualification system and the implementation of interoperable digital
platforms might foster the specialisation of central purchasing bodies and the development
of innovative cooperation models, including cross-border and transnational ones, to better
meet the challenges of a specific sector, promote savings and guarantee quality and

innovation.®

As is well known, the 2014 European Directives innovated cross-border joint

procurement*®

expressly legitimising the development of administrative cooperation and
procurement procedures for the benefit of contracting authorities from different Member
States. Cooperation is thus useful to take full advantage of the internal market, towards new

products and services that have already undergone selective procedures and thus already

4 G.M.RACCA, C.R. YUKINS (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption

Concerns in Public Procurement Internationally, in Droit Administratif / Administrative Law Collection (Diretto da

J. B. Auby), Bruylant, Bruxelles, 2014.

“ G.M. RACCA, Appalti congiunti transfiontalieri di soluzioni innovative e sostenibili. Da un’esperienza

pionieristica alle innovazioni collaborative e digitali, Turin University Press, forthcoming.

45 EU Commission, Public procurement in healthcare systems, Opinion of the Expert Panel on effective ways of

investing in Health (EXPH), Publications Office, 2021, https://data.europa.eu/doi/10.2875/832331.

4 1. LOCATELLI, Process Innovation Under the New Public Procurement Directives, cit., 31 ff.
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"guaranteed" and innovative*’, and thus able to access different markets in other Member
States more easily, with the definition of networks between contracting authorities or

between central purchasing bodies in the European administrative area.*®

Public-public cooperation among contracting authorities (and central purchasing
bodies) in order to set up aggregated procurement at national or European level, with the
definition, in the latter case, of the conditions for the cross-border and transnational use of
central purchasing bodies and the rules for identifying the applicable public procurement

legislation.*

This solution was anticipated by the European Court of Justice, which made it possible
to reconcile EU law with the legal tradition of many Member States and their legal systems,
where the obligation to tender for consortia agreements had been excluded since the

beginning of the 20th century.®

47 Recalled as “off-the-shelf’ purchasing mechanisms on which see D. KLINGLER, Amazon.gov: Disintermediation

in Public Procurement Thorugh Digital Platforms — Benefits and Risks, in Ius Publicum Network Review, no. 1/2024.

4 Art. 37 and 39§2, Directive 2014/24/EU. See 1. LOCATELLI, Process Innovation Under the New Public

Procurement Directives, cit., 31 ff.

4 Art. 38, Dir. 24/2014/EU.

3 See ECJ, C-480/06, Commission v. Federal Republic of Germany (Hamburg case). See also R. CAVALLO PERIN,
I servizi pubblici locali: modelli gestionali e destino delle utilities in L. PORTALURI (eds.), L 'integrazione degli
ordinamenti giuridici in Europa, Edizioni Scientifiche Italiane, Napoli, 2014, 23 ff. See R. CAVALLO PERIN, G. M.

RACCA, La cooperazione amministrativa europea nei contratti e servizi pubblici, in Riv. Italiana di Dir. Pubb.
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Despite these innovative provisions, the objectives of cross-border and transnational
cooperation do not seem to be fully pursued, as the European Court of Auditors recently
pointed out.’! Data show an increase of contracts awarded to foreign companies for only a
few Member States , as well as a limited volume of cross-border procurement, less than 5%
in the period 2011-2021, with a consequently limited impact on European market integration

to date.>?

Legal barriers and gold plating are still the main obstacles to cross-border and
transnational cooperation, undermining the efficiency and competitiveness of the European
procurement system®* as well as innovation. Obstacles that the Union must strive to overcome
in accordance with the objectives of the Treaties to reduce legal, social and economic

disparities, paying particular attention to cross-border regions.**

Comunitario, no. 6/2016, 1457 ff. See also EU Commission, Green paper on the modernisation of EU public

procurement policy Towards a more efficient European Procurement Market, Brussels, 27.1.2011.

5! European Court of Auditors, Special Report No 28/2023, Public procurement in the EU — Less competition for

contracts awarded for works, goods and services in the 10 years up to 2021, cit.
52 Like Luxembourg (almost 30%), Ireland (15%) and Belgium (around 10%), see European Court of Auditors,
Special Report No 28/2023, Public procurement in the EU — Less competition for contracts awarded for works,

goods and services in the 10 years up to 2021, cit.

53 See the Report realised for the EU Commission by M. DRAGHI “The future of European competitiveness - A

competitiveness strategy for Europe”, cit., 26.

% Art. 174, TFEU. See: EU Commission, Study on the measurement of cross-border penetration in the EU public
procurement market, Publications Office of the European Union, 2021, https://data.europa.eu/doi/10.2873/15626.
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Coperation can in fact favour the opening of participation, in particular to SMEs>’ ,
and faster market circulation of innovative goods and services for European citizens>® , who
could hardly overcome national or local barriers, especially when the weakness of the public
side is made evident by market analyses.’” This is particularly evident when one considers
that currently only 5% of public procurement expenditure in Europe is allocated to innovative

procurement.>

In a different respect, cooperation strengthens professionalisation in the exercise of
the procurement function, in particular of specialised central purchasing bodies at national
and European level®. Data analysis favours a comparison of the services rendered by national

administrations (benchmarking) and the circulation of best practices useful for the

3 See Recital 73, Directive 2014/24/EU.

3¢ See the EU Commission, Innovation Procurement. The power of the public purse. EU funded projects in the ICT

domain, European Union, 2021, 5 ff.

57 EU Commission, Study on the measurement of cross-border penetration in the EU public procurement market,

cit.

8 EU Commission, Guidance on Innovation Procurement,18 June 2021 C(2021) 4320 final.

¥ V. § 59 della Direttiva: “Nei mercati degli appalti pubblici dell’Unione si registra una forte tendenza
all’aggregazione della domanda da parte dei committenti pubblici, al fine di ottenere economie di scala, ad esempio
prezzi e costi delle transazioni pin bassi nonché un miglioramento e una maggior professionalita nella gestione

degli appalti”.

% G.M. RACCA, S. PONZzIO, La scelta del contraente come funzione pubblica: in modelli organizzativi per

l'aggregazione dei contratti pubblici, cit., 33 ff.
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development of minimum and uniform quality standards of performance and the definition

of "right to good administration" indicators.®!

Among the first experiments in innovative cross-border joint procurement was the
HAPPI project (Healthy Ageing - Public Procurement of Innovations)®?, which, as
highlighted by the European Commission®®, combined product innovation (procurement of
innovative solutions for active and healthy ageing) with a significant innovation of the
procurement procedure carried out jointly between several Member States (by the central

purchasing bodies that were partners in the project) and open to others®.

Pioneering experiences such as that of the HAPPI project make it possible to highlight
the challenges of the evolution of the public procurement system, starting, for example, with

healthcare. %

The need to establish forms of cooperation was evident during the pandemic where

the increase in public demand compared to the available supply put purchasing

" Art. 41, Charter of Fundamental Rights of the European Union. See G.M. RACCA, La digitalizzazione dei contratti
pubblici: adeguatezza delle pubbliche amministrazioni e qualificazione delle imprese, in R. CAVALLO PERIN, D.-U.

GALETTA (a cura di), Il diritto dell’ amministrazione pubblica digitale, 11 ed., Torino, 2025, 327 ff.

2 For information: https://www.masterseiic.it/happi/.

% EU Commission, Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs, Support of the
internal market policy for growth — Feasibility study concerning the actual implementation of a joint cross-border
procurement procedure by public buyers from different Member States, Publications Office, 2017. See EU
Commission, Effective public procurement in and for Europe, 3.10.2017, COM(2017) 572 final.

% Based on the French institution of the groupement de commandes pursuant to Article 8 of the Code des marchés
publics). See S. PONZIO, Joint Procurement and Innovation in the new EU Directive and in some EU-funded

projects, in lus Publicum Network Review, No. 2/2014, 1

% G.M. RACCA, voce “Salute”, in Enciclopedia del Diritto (I tematici), Giuffré, Milano, 2022, 955 ss.
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administrations in competition with each other.®® Hence the importance of ensuring
programming capable of anticipating critical issues related, for example, to the vulnerability
of the single market and the disruption of supply chains for goods and services essential to
European citizens (in particular medical devices)®’, to disproportionate prices or the
imposition of conditions prohibited by the usual procurement rules, such as advance

payments.

Critical issues that, precisely in the pandemic context, have led to EU support
interventions towards Member States, including reciprocity measures, joint purchasing and

diversified procurement®

, especially in emergency conditions while still guaranteeing high
safety and quality standards.” These include the implementation of the Joint Procurement

Agreement (JPA)"' , allowing the participating states (the 27 Member States) to engage in

% EU Commission, The 2021 Ageing Report Economic & Budgetary Projections for the EU Member States (2019-
2070), Institutional paper 148, May 2021, 120 ff. See S. VAN HECKE, H. FUHR, W. WOLES, The politics of crisis
management by regional and international organizations in fighting against a global pandemic: the member states

at a crossroads, International Review of Administrative Sciences, 2021.

" OECD, The face mask global value chain in the Covid-19 outbreak: evidence and policy lessons, 4 may 2020: EU
Commission, Addressing medicine shortages in the EU, Brussels, 24.10.2023, COM(2023) 672final.

L. FOLLIOT LALLIOT, C.R. YUKINS, COVID-19: Lessons learned in public procurement. Time for a new normal?,
in Concurrences, 2020, 3, 46-58; U.S. Federal Bureau of Investigation, FBI Warns of Advance Fee and BEC
Schemes Related to Procurement of PPE and Other Supplies During COVID-19 Pandemic (13 April 2020).

% EU Commission, Guidance from the European Commission on using the public procurement framework in the

emergency situation related to the COVID-19 crisis, (2020/C 108 1/01).

" EU Commission, The 2024 Annual Single Market and Competitiveness Report, Brussels, 14.2.2024, COM(2024)
77 final.

" The JPA is an agreement between the EU Commission and the Member States implementing Article 5 of Decision
1082/2013/EU, as amended by Regulation (EU) 2022/2371. It is based on Commission Delegated Regulation (EU)
No 1268/2012 of 29 October 2012 on the Implementing Rules for Regulation (EU, Euratom) No 966/2012 of the
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joint procurement managed by the European Commission. Joint procurements based on an
agreement between the parties defining the operational modalities: selection procedure of the
contractor, evaluation of the offers, award and execution and distribution of the purchased

quantities among the participants.’

This model and emergency procurement in general require a rethink to overcome the
identified shortcomings” , hence the proposal to introduce an 'exclusivity clause' to reduce
the risk of internal competition between the EU and Member States for the purchase of the

same drugs or vaccines through parallel procedures or negotiations.”

The need to stimulate and disseminate innovation through public procurement in the
European market is a fundamental objective of the European Union and now of the
forthcoming reform of the European directives on public contracts. It calls for the
development of new models, through useful comparisons with different legal systems and

avoiding taking over experiences that have already proven to be unsatisfactory.”

European Parliament and of the Council on the financial rules applicable to the general budget of the Union (now

Regulation (EU, Euratom) 2018/1046).

2 See Point 11.1 of Annex I to Regulation (EU, Euratom) 2018/1046.

3 G. SDANGANELLI, /I modello europeo degli acquisti congiunti nella gestione degli eventi rischiosi per la salute
pubblica, in DPCE online, no. 2/2020, 2323 ff.; EAD., Centralising procurement in the EU: the case of the new
Health Emergency Preparedness and Response Authority (HERA), in C. RISVIG HAMER, M. SOCHA AND K. M.
HALONEN (eds.), Public Procurement. Centralisation and new trends (DJOF Publishing 2024), 97 ff.

7# Recital 19, Regulation (EU) 2022/2371.

5 C.R. YUKINS, Procurement For Innovation: Lessons From The Us Experience, forthcoming on Ius Publicum

Network Review; C. SANTERRE-FUNDERBURG, C.R. YUKINS, The U.S. Small Business Innovation Research (SBIR)
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Often contracting authorities lack the organisational adequacy and professionalism to

create innovation.’®

This capacity can instead be developed through joint efforts between specialised
central bodies operating within a digital network or platform (e.g. the Big Buyers project
promoted by the European Commission), sharing common challenges, implementing
appropriate risk mitigation strategies and converging towards shared prototypes and effective

solutions.”’

Big Buyers networks might take the risk of financing and testing innovative products
by also implementing transparent collaborations and projects with research centres, operators
and users. Research centres are the engine of knowledge and experimentation, which are
necessary for the development of innovation in the public sector. Only by starting from these
poles of excellence and administrative cooperation is it possible to build a culture of

innovation capable of involving administrations, enterprises and civil society, identifying the

Program: A Comparative Assessment, in G.M. RACCA, C.R. YUKINS, (eds.), Joint Public Procurement and

Innovation: Lessons Across Borders, cit., 315 ff.

¢ See G.M. RACCA, Joint Procurement Challenges in the Future Implementation of the New Directives, in F.
LICHERE, R. CARANTA, S. TREUMER (eds.) Modernising Public Procurement: the New Directive, DJOF Publishing,
Copenhagen, 2014, 225 ff.; EAD., Collaborative And Strategic Procurement For Supporting Industrial Innovation,
in E. MULLER (eds.), La Commande Publique, Un Levrier Pour L'action Publique?, Dalloz, 2018, 121 ff.

77 “Big Buyers Working Together” (https://public-buyers-community.ec.europa.eu/about/big-buyers-working-
together) is a European Commission initiative that promotes cooperation between contracting authorities to foster
innovation and sustainability in public procurement. The project includes ten Communities of Practice (CoPs)
focused on strategic sectors, where members share expertise, engage with market actors and develop joint
procurement strategies: 1) Zero Emission Construction Sites (ZECS); ii) Heavy Duty Electric Vehicles (HDEV); iii)
Circular Construction (CC); iv) Sustainable Solar Panels; v) Mobility; vi) Digital; vii) Social; viii) New European
Bauhaus; ix) New European Procurement (BBWT). Social; viii) New European Bauhaus; ix) Healthcare Efficiency;

x) Healthcare Efficiency; x) Healthcare Efficiency; x) Healthcare Sustainability.
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most effective strategies to face the challenges of innovation related to social and digital

transition.

5. CROSS-BORDER COOPERATION AMONG "BIG BUYERS" AND
CENTRAL PURCHASING BODIES ALSO FROM DIFFERENT
MEMBER STATES

From this perspective, there is a need to re-focus tendering procedures on cooperation
rather than on false, distorted or impossible fair competition. Cooperation that can be fostered
by developingt interoperability between user-friendly digital platforms, overcoming the
criticalities that generate additional costs. The aim is to encourage aggregation with European
joint procurement strategies for all (or some) Member States, with negotiation of the "best
European quality price" for products, particularly when there are a limited number of

manufacturers and at global level (as in the case of medical devices).

The promotion of cross-border cooperation and the interaction between contracting
authorities and economic operators are seen as important aspects of a new collaborative
approach in public procurement that makes it possible to respond appropriately to the need
for innovation, with the provision also of legal models that can be replicated in different legal

systems.”®

The supply chains for essential medicines - whose fragmentation at EU level has been
recognised as a systemic obstacle — might evolve towards cooperative and joint procurement

models, including for medical devices, to guarantee the traceability of production chains,

78 G. M. RACCA, La trasformazione digitale sovranazionale dei contratti pubblici, in A. CORRADO, E. GRIGLIO, G.

M. RACCA (eds.), La digitalizzazione dei contratti pubblici, cit. 7 ff.
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from the production of active ingredients to final distribution, recognised as a strategic

priority of the European Health Union.”

These requirements confirm the need to develop cross-border cooperation, both
among contracting authorities and through collaborative models that might develop into
Alliances with the representative categories of specialised suppliers in different strategic
sectors, such as the health sector. Such choice would limit the risk of interruptions in
production and distribution along the supply chain, mainteined mainly in the European

Union.%

7 See EU Commission, Proposal for a Regulation of the European Parliament and of the Council laying a
framework for strengthening the availability and security of supply of critical medicinal products as well as the
availability of, and accessibility of, medicinal products of common interest, and amending Regulation (EU)
2024/795, Strasbourg, 11.3.2025, COM(2025) 102 final, 2025/102 (COD), emphasising the need to establish a
harmonised framework for strengthening the security of supply and availability of critical medicinal products in

emergency situations.

8 One example is the launch of the Critical Medicines Alliance in January 2024, involving more than 300 public
and private organisations and representatives of the pharmaceutical industry, with the aim of identifying
vulnerabilities and defining strategic interventions to reduce the risk of shortages in the supply chain of essential

medicines.
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Only the adequacy and efficiency of the public purchasing function®' can avoid
conflicts of interest and guarantee the integrity of public procurement®?. Thus preventing
private operators from acting as an efficient alternative to the public purchasing function and
reducing public industrial policy choices in the sector.®> These advanced systems should be

managed mainly by to specialised and public central purchasing bodies.

In this respect, the Court of Justice® reaffirmed the full compatibility with European
law of national legislation “which restricts [...] central purchasing body to only two
exclusively public organisational models with no participation by private persons or
undertakings”, while excluding central purchasing bodies from offering services in a market

open to competition from private companies.®

81 ECJ, Judgment of 4 June 2020, Case C-3/19, Asmel Soc. cons. a r.1. v Autorita Nazionale Anticorruzione (ANAC).
See G.M. RACCA, Centralising procurement in the EU: the case of the new Health Emergency Preparedness and
Response Authority (HERA), cit., 97 ff.; EAD., La Corte di Giustizia e le scelte nazionali per un’efficiente e
trasparente aggregazione dei contratti pubblici: una sfida per l'evoluzione digitale della ‘‘funzione appalti”
nazionale, regionale e locale, in Riv. it. dir. pubb. com., no. 2/2021, 185 ff.; G.M. RACCA, S. PONZIO, La scelta del

contraente come funzione pubblica nei modelli organizzativi per I’aggregazione dei contratti pubblici , cit., 33 ff.

82 G. M. RACCA, C. R. YUKINS (eds.), Joint Public Procurement and Innovation: Lessons Across Borders, cit.,; G.
M. RAccCA, C. R. YUKINS (eds.), Integrity and Efficiency in Sustainable Public Contracts. Balancing Corruption

Concerns in Public Procurement Internationally, cit.

8 See R. CAVALLO PERIN, M. LIPARI, G.M. RACCA (eds.), Contratti pubblici e innovazioni nel nuovo Codice.
Trasformazioni sostanziali e processuali, Jovene, Napoli, 2024, and ID., Contratti pubblici e innovazioni per

l'attuazione della legge delega, Jovene, Napoli, 2022.
8 ECJ, Case C-3/19, Asmel Soc. cons. a r.l. v Autorita Nazionale Anticorruzione (ANAC), cit.
8 ECJ, Case C-3/19, Asmel Soc. cons. a r.l. v Autorita Nazionale Anticorruzione (ANAC), cit., paragraph 67. See in

this regard: G.M. RACCA, Central Purchasing Bodies in Italy: recutance and challenges, in C. RISVIG HAMER, M.
COMBA (eds.), Centralising Public Procurement, Edward Elgar Publishing, UK, 2021, 220 ff.
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Public cooperation even among big buyers can evolve to provide more opportunities
also for SMEs and small local contracting authorities that should find in the public
procurement system a 'buying experience' very similar and easy to that of multinational e-
commerce platforms (Amazon, e-Buy, Alibaba, Temu, and so on). A system that ensures that
the choices of 'what' to buy and how to strategically navigate the market remain public and

coordinated between the EU and the Member States.°

In particular, digital platforms have the potential to revolutionise public procurement
systems, prioritising user preferences and meeting the needs of public administrations in a

timely manner.?’

From another perspective, it is also necessary for contracting authorities, in
collaboration with service providers, to develop adequate professionalism in the use and
development of digital procurement platforms in order to prevent distorting phenomena such
as, for example, evaluation of the qualification of economic operators, to be carried out

automatically through interoperable platforms.®

Full access and traceability in compliance with the principles of transparency and
impartiality and, where possible, an open comparison in order to be included in a ranking

that includes a certain number of economic operators whose capacities have already been

8 P. MAGINA, intervention at the Conference “Public Contracts and Digital Transformation: EU and American

Evolutions”, University of Turin, 28 March 2025, cit.

87 D. KLINGLER, Amazon.gov: Disintermediation in Public Procurement Thorugh Digital Platforms — Benefits and
Risks, cit. See also the UK's new centralised digital platform, Find a Tender, operational since 24 February 2025 as
part of the reforms introduced by the Procurement Act 2023. This platform represents a significant step towards the

simplification and transparency of public procurement processes, replacing the previous TED system after Brexit.

8 D. KLINGLER, Amazon.gov: Disintermediation in Public Procurement Thorugh Digital Platforms — Benefits and
Risks, cit., 13 ff.
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verified, and possibly also a transparent reputation index. Direct procurement should also be
traceable and monitored until completion and satisfaction of the administration for

subsequent electronic invoicing and prompt payment.

From a different perspective, the European Commission recently emphasised the
contribution that electronic invoicing can make to the fight against fraud. Indeed, 'semantic
analysis based on artificial intelligence, machine learning and data extraction' from structured
electronic invoices makes it easier to monitor activities by creating the most accurate dataset
for a commercial transaction. This reduces administrative burdens and prevents the risk of

cross-border double financing by creating a 'unique digital fingerprint' for each invoice®.

“Digital trust” among contracting authorities and economic operators® constitutes the
foundation for possible disruptive change with data analyses that steer towards an effective
'good administration'' , for the efficiency of the system. “Digital trust” also as a prerequisite
for the integrity and enhancement of the participation of innovative economic operators and

SMEs.??

8 See EU Commission, Report from the Commission to the European Parliament and the Council on the effects of
Directive 2014/55/EU on the Internal Market and on the uptake of electronic invoicing in public procurement, 19
Febbraio 2024, COM/2024/72 final.

% G.M. RACCA, C.R. YUKINS, Emergency Procurement and Corruption, in S. WILLIAMS, J. TILLIPMAN (eds. by),

Routledge Handbook of Public Procurement Corruption, Routledge International Handbook, London, UK, 2024,
76 ff.; A. SANCHEZ GRAELLS, The Emergence of Trans-EU Collaborative Procurement: A 'Living Lab' for European
Public Law, in Public Procurement Law Review, no. 1/2020, 16 ff.

! As recently established in Italy in the Law on Administrative Procedure (art. 1, paragraph 2-bis, Legislative Decree
no. 104 of 2 July 2010) and in the new Public Procurement Code (Legislative Decree no. 36 of 31 March 2023),
which reaffirms the principles of trust (art. 2) and good faith in the contractual relationship between the

administration and economic operators (art. 5).

%2 Article 3(2) of the Italian Constitution.
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6. FUTURE PROSPECTS FOR DIGITAL COOPERATION

The new approach to a fully digitalised procurement cycle, from the definition of
needs and requirements to the end of execution, should focus on strategic, innovative and
sustainable goals. A perspective that might develop innovative forms of public-private
collaboration (and Alliances) among all stakeholders: public administrations (buyers and
users), economic operators and citizens for the best outcome of the procurement cycle in the

collective interest.

The forthcoming reform of the EU Directives is expected to simplify the rules for
innovation procurement, with the progressive streamlining of procedures driven by digital
transformation. In addition, the use of pre-commercial procurement (PCP) in the EU could
promote a bottom-up approach, allowing the purchase of research and development services
to stimulate innovation from the demand side rather than from the supply side, focusing on
ideas and possible prototypes that could best meet public needs and for which there is
currently no “off-the-shelf” solution.”®> However, it should be noted that many critical issues
and challenges can arise, especially in the definition of its scope: an overly broad subject
matter at an early stage can lead to the identification of imprecise requirements, risking the
development of ineffective solutions and overly varied proposals that make it difficult to

achieve and objectively measure the set goals.

Allowing too many suppliers from the outset, coupled with unclear selection criteria,

risks to not effectively identify economic operators that meet needs and could lead to

% P. VALCARCEL FERNANDEZ, The relevance of promoting collaborative and joint cross-border public procurement
for buying innovative solutions, in G.M. RACCA, C.R. YUKINS (eds.), Joint Public procurement and Innovation.

Lessons Across Borders, cit., 133 ff.
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mismanagement of resources and even, subsequently, to appeals and litigation. These risks
are often linked to the lack of adequacy and professionalism of contracting authorities, to be
overcome by the development of a network or digital platforms allowing transparecy and
common discussion and challenges on the effective innovatitive solutions to be shared and

supported by public funds. **

Possibile innovations in integrated platforms could favor public-private partnerships
for urban regeneration® or for the procurement of medical devices, acting as a European
marketplace in social or healthcare procurement.”® Interested hospitals and contracting
authorities would be able to obtain the supplies they need through a fully automated platform,
thus improving collaboration, also with SMEs and facilitating a more informed negotiation

by public buyers.”’

% See G.M. RACCA, Joint Procurement Challenges in the Future Implementation of the New Directives, cit., 225 ff.

See also EAD., Collaborative And Strategic Procurement For Supporting Industrial Innovation, cit., 121 ff.

% M. DEMICHELIS, The digital evolution of urban planning and land use management in Italy, in Ius Publicum
Network Review, no. 2/2022.

% G.M. RACCA, The challenges of collaborative procurement in the healthcare sector, in World Hospitals and Health

Services, no. 1/2011, 18 ff.. EAD., La Corte di Giustizia e le scelte nazionali per una efficiente e trasparente

aggregazione dei contratti pubblici: una sfida per l'evoluzione digitale della "funzione appalti" nazionale, regionale

e locale, in Rivista Italiana di Diritto Pubblico Comunitario, n. 2/2021, 185-215.

97 Cf. G. M. RACCA, The challenges of collaborative procurement in the healthcare sector, cit., 18 ff.; more recently:

EAD., Digital Transformation in Healthcare Procurement, in Healthmanagement.org, vol. 23, Issue 2, 2023, 98100,

with reference to: XMED iQ project, starting in 2021: https://xmediq.com/public/.
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This perspective creates the conditions for effective competition between public
authorities®® by enabling the development of specialisation strategies, even beyond territorial
limits®® thus covering a wider number of sectors, fostering industrial policies and promoting

the growth of small and medium-sized enterprises.

Collaborative procurement, Framework Alliances, and PPP require in different
perspectives overcoming antagonism and opportunistic behaviour toward specific forms of
cooperation to develop joint win-win strategies and joint efforts to reach the goal of the

outcome of the public contract.

The future of public contracts should be either at EU and at national level will require
more “digital cooperation”, rather than competition for the benefit of citizens and the
outcome and the final execution of the contrat, compiant to the different goals for the benefit

of citizens.

This opportunity allows for the valorisation the characteristics of public goods and the

ways of managing assets in the super-individual, collective, widespread or common interest

100

of society, or some segments'”°, in a context in which the the private parties remuneration

% R. CAVALLO PERIN, G.M. RACCA, European Joint Cross-border Procurement and Innovation, cit., 93 ff.; G.M.
RACCA, S. PONzIO, Nuovi modelli organizzativi per il joint procurement e l’innovazione dei contratti pubblici in

Europa, cit., 373 ff.

% As now expressly provided in Italy by Article 62, paragraph 9, of the new Public Contracts Code (Legislative
Decree No. 36 of 2023), contracting authorities and qualified central purchasing bodies may enter into agreements

that other public entities may join, irrespective of their territorial scope.

190 R, CAVALLO PERIN, Proprieta pubblica e uso comune dei beni tra diritti di liberta e doveri di solidarieta, in Dir.

amm., no. 4/2018, 839 ff.
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does not derive from the economic exploitation of the works!®!, but from tax reduction of the

compensationg also the personal comittment to the result of the activities provided. %2

A way to include in the procurement process the New European Bauhaus values of
ssustainability, integration and beauty that might turn towards a renewed care of the public
goods that promote a new relationship among human beeing supported by the evolution of
digital trasformation to enjoy a full development of the human person, as provided in Italian

Constitution (art. 3, par. II).

Abstracts. The article examines the necessary evolution of digital transformation of
the entire public procurement cycle to promote efficiency and sustainability, based on
enhanced cooperation among Member States. The digital transformation of public
procurement requires advanced technological tools to ensure full interoperability, result-
oriented performance and the effective internal market integration, through a digital
definition of obligations and rights of the parties involved in digital procurement.
Interoperable platforms, digitalisation and data-driven solutions could increase activities
and covered sectors, even across national borders. This development requires in-depth
market analyses for the public procurement system efficiency, and the development of
cooperation and specialized contracting authorities and central purchasing bodies,
overcoming legal and language barriers through interoperable platfom that permit a hudge
semplification of partecipation and monitoring of any supplier, also SMEs, thus promoting
participation and market opening.

%" G. MAR|, Il verde urbano pubblico e la pubblicizzazione del verde privato, in Riv. giur. ed., n. 1/2018, 39 ss.

192 Council of State, Sec. I, 22nd April 2020.
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