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$UWLFOH���
*URXQGV�RI �QRQ�UHFRJQLWLRQ

0DULD�&ULVWLQD�*UXSSXVR

5HJXODWLRQ��(8�����������

$�GHFLVLRQ�VKDOO�QRW�EH�UHFRJQLVHG�

�D� LI VXFK UHFRJQLWLRQ LV PDQLIHVWO\
FRQWUDU\ WR SXEOLF SROLF\ �RUGUH
SXEOLF� LQ WKH 0HPEHU 6WDWH LQ ZKLFK
UHFRJQLWLRQ�LV�VRXJKW�

�E� ZKHUH LW ZDV JLYHQ LQ GHIDXOW RI
DSSHDUDQFH� LI WKH GHIHQGDQW ZDV QRW
VHUYHG ZLWK WKH GRFXPHQW ZKLFK
LQVWLWXWHG WKH SURFHHGLQJV RU ZLWK
DQ HTXLYDOHQW GRFXPHQW LQ VXIILFLHQW
WLPH DQG LQ VXFK D ZD\ DV WR HQDEOH
KLP WR DUUDQJH IRU KLV GHIHQFH�
XQOHVV WKH GHIHQGDQW IDLOHG WR
FRPPHQFH SURFHHGLQJV WR FKDOOHQJH
WKH GHFLVLRQ ZKHQ LW ZDV SRVVLEOH
IRU�KLP�WR�GR�VR�

�F� LI LW LV LUUHFRQFLODEOH ZLWK D GHFLVLRQ
JLYHQ LQ SURFHHGLQJV EHWZHHQ WKH
VDPH SDUWLHV LQ WKH 0HPEHU 6WDWH LQ
ZKLFK�UHFRJQLWLRQ�LV�VRXJKW�

�G� LI LW LV LUUHFRQFLODEOH ZLWK DQ HDUOLHU
GHFLVLRQ JLYHQ LQ DQRWKHU 0HPEHU
6WDWH RU LQ D WKLUG 6WDWH LQYROYLQJ WKH
VDPH FDXVH RI DFWLRQ DQG EHWZHHQ
WKH VDPH SDUWLHV� SURYLGHG WKDW WKH
HDUOLHU GHFLVLRQ IXOILOV WKH FRQGLWLRQV
QHFHVVDU\ IRU LWV UHFRJQLWLRQ LQ WKH
0HPEHU 6WDWH LQ ZKLFK UHFRJQLWLRQ
LV�VRXJKW�

5HJXODWLRQ��(8�����������

�6DPH�WH[W�
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6XPPDU\�� ,�� ,QWURGXFWLRQ�� ²� ,,�� 3XEOLF� SROLF\�� ²� ,,,�� /DFN� RI� VHUYLFH�� ²
,9��,UUHFRQFLODEOH�GHFLVLRQV�

,��,QWURGXFWLRQ

$UW� ��� RI� WKH� (XURSHDQ� 5HJXODWLRQV� LQ� PDWWHUV� RI� PDWULPRQLDO�
SURSHUW\� UHJLPHV� DQG� RI� WKH� SURSHUW\� FRQVHTXHQFHV� RI� UHJLVWHUHG�
SDUWQHUVKLSV�� ZKLFK� KDV� LGHQWLFDO� IRUPXODWLRQ� IRU� ERWK� 5HJXODWLRQV��
VWDWHV�WKH�JURXQGV�RI� �QRQ�UHFRJQLWLRQ�RI� �IRUHLJQ�GHFLVLRQV�
7KH�DERYH�JURXQGV�DUH�WKH�VDPH�WKDW�OHJLWLPDWH�GHQLDO�RI�GHFODUDWLRQV�
RI� HQIRUFHDELOLW\� RI� WKH� GHFLVLRQ�� LQ� IDFW�� $UW� ���� ZKLFK� OLNHZLVH�
SUHVHQWV� DQ� LGHQWLFDO� IRUPXODWLRQ� IRU� ERWK� RI� WKH� 5HJXODWLRQV��
HQYLVDJHV� WKDW� ¶WKH� FRXUW� VKDOO� UHIXVH� RU� UHYRNH� D� GHFODUDWLRQ� RI�
HQIRUFHDELOLW\�RQO\�RQ�RQH�RI� WKH�JURXQGV�VSHFLILHG�LQ�$UW����·�
7KH� 5HJXODWLRQV� XQGHU� H[DPLQDWLRQ� UHSURGXFH� D� OLVW� RI� W\SLILHG�
JURXQGV� �� DOUHDG\�SUHVHQW� LQ� SUHYLRXV�(XURSHDQ�5HJXODWLRQV���WKDW�LV�
GHHPHG� H[KDXVWLYH�� LW� EHLQJ� QHFHVVDU\� WR� FRQVLGHU� WKDW�� DOVR� LQ�
FRQIRUPDQFH� ZLWK� WKH� SULQFLSOH� RI� PXWXDO� WUXVW� EHWZHHQ� 6WDWHV��
UHFRJQLWLRQ�FDQQRW�EH�GHQLHG�RQ�JURXQGV�RWKHU�WKDQ�WKH�RQHV�UHIHUUHG�
WR��

�� 7KH�JURXQGV� IRU�QRQ�UHFRJQLWLRQ�KDYH�D�GXDO�QDWXUH�EHFDXVH� WKH\�RSHUDWH�ERWK�DV�
JURXQGV� IRU� UHIXVLQJ� UHFRJQLWLRQ� DQG� DV� JURXQGV� IRU� UHIXVLQJ� RU� UHYRNLQJ� WKH�
GHFODUDWLRQ� RI� HQIRUFHDELOLW\�� &I� (�� '·$OHVVDQGUR�� ¶$UWLFOHV� ������� *URXQGV� RI�
1RQ�UHFRJQLWLRQ��1R�5HYLHZ�DV� WR� WKH�6XEVWDQFH·�� LQ�$�/��&DOYR�&DUDYDFD�HW�DO�HGV��
7KH� (X� 6XFFHVVLRQ�5HJXODWLRQ��$�&RPPHQWDU\� �&DPEULGJH�8QLYHUVLW\� 3UHVV��&DPEULGJH��
�����������
�� )URP�D�UHDGLQJ�RI�WKH�FRPELQHG�SURYLVLRQV�RI�$UW����DQG����LW�HPHUJHV�WKDW��LQ�WKH�
FDVH� ZKHUH� RQH� RI� WKH� FLUFXPVWDQFHV� UHIHUUHG� WR� LQ�$UW����DULVHV�� WKH�FRXUW�RI� WKH�
6WDWH� ZKHUH� UHFRJQLWLRQ� LV� VRXJKW� PXVW� GHQ\� UHFRJQLWLRQ� VLQFH� QR� PDUJLQ� IRU�
GLVFUHWLRQDOLW\� FDQ�H[LVW��&I�*��&XQLEHUWL��¶$UWLFOH�����*URXQGV�RI�QRQ�UHFRJQLWLRQ·��LQ�
,� 9LDUHQJR� DQG� 3�� )UDQ]LQD� HGV�� 7KH� (X� 5HJXODWLRQV� RQ� WKH� 3URSHUW\� 5HJLPHV� RI
,QWHUQDWLRQDO� &RXSOHV�� $� &RPPHQWDU\� �&KHOWHQKDP�� (GZDUG� (OJDU�� ������� ����� 2Q
WKH� RWKHU� KDQG�� WKH� &RXUW� RI� -XVWLFH� KDV� VWDWHG� WKDW� WKH� OLVW� RI� WKH� JURXQGV
UHIHUUHG� WR� LQ�$UW� ��� RI�&RXQFLO�5HJXODWLRQ��(&����������RI����'HFHPEHU������RQ
MXULVGLFWLRQ� DQG� WKH� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� MXGJPHQWV� LQ� FLYLO� DQG
FRPPHUFLDO� PDWWHUV� >����@�2-�/������ WKH� OHWWHU�RI�ZKLFK� LV� LGHQWLFDO� WR� WKDW�RI� WKH
$UWLFOH� XQGHU� H[DPLQDWLRQ�� FRQVWLWXWHV� DQ� H[KDXVWLYH� OLVW� WR� EH� LQWHUSUHWHG
UHVWULFWLYHO\�� 6HH�� &DVH� &���������6DO]JLWWHU�0DQQHVPDQ�+DQGHO�*PE+�Y�6&�/DPLQRUXO
6$��-XGJPHQW�RI����6HSWHPEHU�������DYDLODEOH�DW�ZZZ�HXU�OH[�HXURSD�HX��ODVW�YLVLWHG
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,Q DQDO\VLQJ ZKDW LV HQYLVDJHG E\ WKHVH 5HJXODWLRQV� LW ZLOO EH
QHFHVVDU\ WR EHDU LQ PLQG WKDW LQ WKH SUHDPEOH DQG� PRUH SUHFLVHO\� LQ
5HFLWDO ���� RI WKH 5HJXODWLRQ �(8� ��������� DQG LQ 5HFLWDO ���� RI
WKH 5HJXODWLRQ �(8� ���������� LGHQWLILHG DV JHQHUDO REMHFWLYH LV WKH
PXWXDO UHFRJQLWLRQ RI WKH GHFLVLRQV JLYHQ LQ WKH 0HPEHU 6WDWHV LQ
PDWWHUV RI SURSHUW\ UHJLPH EHWZHHQ VSRXVHV DQG RI SURSHUW\
FRQVHTXHQFHV�RI �UHJLVWHUHG�SDUWQHUVKLSV�
1RZ� LQ SURFHHGLQJ WR D FODVVLILFDWLRQ RI WKH JURXQGV XQGHUO\LQJ
QRQ�UHFRJQLWLRQ� WKHVH SHUWDLQ WR� SXEOLF SROLF\ �RUGUH SXEOLF� LQ LWV
UHVWULFWHG VHQVH � $UW ��� OHWWHU D�� ODFN RI VHUYLFH � $UW ��� OHWWHU E��
LUUHFRQFLODEOH�GHFLVLRQV���$UW�����OHWWHUV�F��DQG�G��

,,� 3XEOLF�SROLF\

$UW ��� OHWWHU D� FRQWHPSODWHV DV ILUVW K\SRWKHVLV RI QRQ �UHFRJQLWLRQ
WKH RQH LQ ZKLFK UHFRJQLWLRQ RI WKH GHFLVLRQ SURYHV WR EH ¶PDQLIHVWO\
FRQWUDU\ WR SXEOLF SROLF\ �RUGUH SXEOLF�· LQ WKH 0HPEHU 6WDWH ZKHUH
UHFRJQLWLRQ�LV�VRXJKW�
3XEOLF SROLF\� LQVRIDU DV LW FRQVWLWXWHV D JHQHUDO FODXVH� SUHVHQWV D
FRQWHQW GHWHUPLQDWLRQ RI ZKLFK FDQQRW GLVUHJDUG DSSOLFDWLRQ WR WKH
FRQFUHWH FDVH DQG WKH RXWFRPH RI ZKLFK YDULHV LQ UHODWLRQ WR WKH
GLIIHUHQW�OHJDO�V\VWHP�DQG�KLVWRULFDO�SHULRGV�RI �UHIHUHQFH�
0RUH SUHFLVHO\� E\ WKH WHUP ¶SXEOLF SROLF\· LV PHDQW WKH VHW RI WKH
IXQGDPHQWDO SULQFLSOHV H[SUHVVLQJ WKH YDOXHV LGHQWLI\LQJ WKH OHJDO
V\VWHP�RI �D�6WDWH��
*LYHQ WKDW QRW DOO WKH SULQFLSOHV RI OHJDO V\VWHP FDQ EH VDLG WR LGHQWLI\
WKH ODWWHU� LQ UHFRJQLVLQJ IRUHLJQ GHFLVLRQV WKH FRXUW PXVW HYDOXDWH
DFFRUGLQJ WR D FULWHULRQ RI UHDVRQDEOHQHVV� E\ EDODQFLQJ WKH SULQFLSOHV
DQG YDOXHV WKDW HPHUJH LQ WKH FRQFUHWH FDVH� ZKHWKHU WKHUH H[LVW RQH RU
PRUH SULQFLSOHV � QDPHO\ RI SXEOLF SROLF\ � WKDW SUHYHQW UHFRJQLWLRQ RI
WKH GHFLVLRQ� +HQFH� ZKDW LV LPSRUWDQW DUH WKRVH SULQFLSOHV KHOG WR EH
HVVHQWLDO DQG DEVROXWHO\ XQUHQRXQFHDEOH IRU WKH 6WDWH ZKHUH
UHFRJQLWLRQ LV VRXJKW� ,Q IDFW� LQ WKH UHVWULFWHG VHQVH XQGHU

��� 6HSWHPEHU� ������� ,Q� WKH� VDPH� VHQVH�� $�� %ULJJV�� &LYLO� MXULVGLFWLRQ� DQG� MXGJPHQWV�
�$ELQJGRQ��,QIRUPD�ODZ���WK�HG�������������
�� *�� 3HUOLQJHUL� DQG� *�� =DUUD�� 2UGLQH� SXEEOLFR� LQWHUQR� H� LQWHUQD]LRQDOH� WUD� FDVR�
FRQFUHWR�H�VLVWHPD�RUGLQDPHQWDOH��1DSOHV��(GL]LRQL�6FLHQWLILFKH�,WDOLDQH���������SDVVLP�

���



H[DPLQDWLRQ KHUH� SXEOLF SROLF\ FRQVLVWV RI WKH IXQGDPHQWDO SULQFLSOHV
FKDUDFWHULVLQJ D 0HPEHU 6WDWH� DV ZHOO DV WKH IXQGDPHQWDO SULQFLSOH RI
&RPPXQLW\�ODZ��
,Q WKLV SHUVSHFWLYH� DV HPHUJHV DOVR IURP $UW �� � ¶1R UHYLHZ DV WR
VXEVWDQFH·� LW LV RI QR LPSRUWDQFH WKDW WKH VXEVWDQWLYH ODZ DSSOLHG LQ
WKH GLVSXWH LV GLIIHUHQW IURP WKDW RI WKH 6WDWH LQ ZKLFK UHFRJQLWLRQ LV
VRXJKW� WKH GLYHUJHQFH EHWZHHQ WKH UXOHV DSSOLHG E\ WKH FRXUW RI WKH
6WDWH RI RULJLQ DQG WKRVH WKDW WKH FRXUW RI WKH 6WDWH LQ ZKLFK
UHFRJQLWLRQ LV VRXJKW ZRXOG KDYH DSSOLHG� LQ IDFW� FDQQRW OHJLWLPLVH
QRQ�UHFRJQLWLRQ��

��,Q� IDFW�� DOVR� WKH� SULQFLSOHV� FU\VWDOOLVHG� LQ� WKH� (XURSHDQ� &RQYHQWLRQ� RQ� +XPDQ�
ULJKWV� �(&+5�� IDOO� ZLWKLQ� WKDW� FRUH� RI� IXQGDPHQWDO� SULQFLSOHV� WKDW� FRQVWLWXWH� WKH�
OLPLW�RI�SXEOLF�SROLF\��,Q�SDUWLFXODU��WKH�FRQWUDFWLQJ�6WDWHV�RI�WKH�(&+5�GR�QRW�KDYH�
WR� FDUU\� LQWR� HIIHFW� GHFLVLRQV� LVVXHG� LQ� LQIULQJHPHQW� RI� IXQGDPHQWDO� ULJKWV�
FRQVHFUDWHG� LQ� WKH� &RQYHQWLRQ� VLQFH� WKH� ODWWHU� FDQ� EH� KHOG� WR� D� IXQGDPHQWDO� DQG�
LQWHJUDO�SDUW�RI�QDWLRQDO� ODZ�DQG� WKH� ODZ�RI� WKH�(XURSHDQ�8QLRQ��6HH�� ,��3UHWHOOL�� ¶,�
PRWLYL�GL�GLQLHJR�GHO�ULFRQRVFLPHQWR��$UW����·��LQ�$��%RQRPL�DQG�3��:DXWHOHW�HGV��,O�
5HJRODPHQWR� HXURSHR� VXOOH� VXFFHVVLRQL�� &RPPHQWDULR� DO� 5HJ��8(� ��������� DSSOLFDELOH� GDO� ���
DJRVWR������ �0LODQ��*LXIIUq��������������$��%ULJJV��Q���DERYH�������9��eJpD�� ¶$UWLFOH�
���� 0RWLIV�GH�QRQ�UHFRQQDLVVDQFH·��LQ�6��&RUQHORXS�HW�DO�HGV��/H�GURLW�HXURSpHQ�GHV�
UpJLPHV� SDWULPRQLDX[� GHV� FRXSOHV�� &RPPHQWDLUH� GHV� UqJOHPHQWV� ���������� HW�
�����������3DULV��6RFLpWp�GH�OpJLVODWLRQ�FRPSDUpH��������������(��'·$OHVVDQGUR��Q���
DERYH������
�� 2Q� WKLV� SRLQW� FRPSDUH�� (�� '·$OHVVDQGUR�� ,O� ULFRQRVFLPHQWR� GHOOH� VHQWHQ]H�
VWUDQLHUH� �7XULQ�� *LDSSLFKHOOL� (GLWRUH�� ������� ����� 3�� %UXQR�� ,� UHJRODPHQWL� HXURSHL�
VXL� UHJLPL�SDWULPRQLDOL� GHL� FRQLXJL� H�GHOOH�XQLRQL� UHJLVWUDWH��&RPPHQWR�DL�5HJRODPHQWL� �8(�����
JLXJQR� ������ QQ� ����� H� ����� DSSOLFDELOL� GDO� ��� JHQQDLR� ����� �0LODQ�� *LXIIUq� )UDQFLV�
/HIHEYUH�������������� ,�� 3UHWHOOL�� Q� �� DERYH�������*��&XQLEHUWL��Q���DERYH�������2Q�
WKH� RWKHU� KDQG�� LQ� D� UHFHQW� SURQRXQFHPHQW� RI� WKH� &RUWH� GL� &DVVD]LRQH� ���
$XJXVW� ����� QR� ������� DYDLODEOH� DW� ZZZ�GHMXUH�LW� �ODVW� YLVLWHG� ��� 6HSWHPEHU�
������� LW� KDV� EHHQ� VWDWHG� WKDW�� DV� UHJDUGV� UHFRJQLWLRQ� RI� IRUHLJQ� GHFLVLRQV� DQG� RI�
SXEOLF� SROLF\�� WKH� FRXUW� LV� SUHFOXGHG� IURP� PDNLQJ� DQ\� HYDOXDWLRQ� RQ� WKH� OHJDO�
UHODWLRQVKLS� GHGXFHG� RU� IURP� FDOOLQJ� LQWR�TXHVWLRQ� WKH� FRQWHQW� JLYHQ� WKDW� WKH� IDFW�
WKDW� WKH� IRUHLJQ� GHFLVLRQ� DSSOLHV� D� GLVFLSOLQH� RXW� RI� OLQH� ZLWK� LPSHUDWLYH� RU�
XQUHQRXQFHDEOH� GRPHVWLF� UXOHV� FDQQRW� FRQVWLWXWH� DQ� REVWDFOH� WR� UHFRJQLWLRQ��
2WKHUZLVH�� WKH�FRQIOLFW�RI�ODZ� UXOHV�ZRXOG�ZRUN�RQO\�LQ�WKH�FDVH� ZKHUH� WKH\� OHG� WR�
HQIRUFHPHQW� RI� VXEVWDQWLYH� SURYLVLRQV� WKDW� KDYH� D� FRQWHVW�VLPLODU� WR� ,WDOLDQ� RQHV��
WKXV� FDQFHOOLQJ� RXW� WKH� GLYHUVLW\� EHWZHHQ� OHJDO� V\VWHPV� DQG� UHQGHULQJ� SRLQWOHVV�
WKH� UXOHV� RI� SULYDWH� LQWHUQDWLRQDO� ODZ�� ,Q� WKH� VSHFLILF� FDVH�� WKH�TXHVWLRQ� UHJDUGHG�
UHFRJQLWLRQ� RI� WKH� GHFLVLRQ� RI� GLYRUFH� SURQRXQFHG� E\� WKH�6XSUHPH�&RXUW�RI�
7KHUDQ� EHWZHHQ� WZR� ,UDQLDQ� VSRXVHV�
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7KH�&RXUW� RI� -XVWLFH� �� KDV� SRLQWHG�RXW�WKDW��HYHQ�WKRXJK�LW�GRHV�QRW
SHUWDLQ� WR� WKH�&RXUW� WR� GHILQH� WKH� FRQWHQW� RI� WKH�SXEOLF� SROLF\� RI� D
6WDWH�� LW�IDOOV�ZLWKLQ�LWV�IDFXOWLHV�WR�FRQWURO�WKH�OLPLWV�ZLWKLQ�ZKLFK�WKH
FRXUW�RI�D�6WDWH�ZKHUH�UHFRJQLWLRQ�LV�VRXJKW�FDQ�XVH�WKLV�FODXVH�WR�GHQ\
UHFRJQLWLRQ�RI� WKH�IRUHLJQ�GHFLVLRQ�
7KH�SKUDVH� RI�$UW� ���� OHWWHU� D�� LQ� UHODWLRQ� WR� WKH� DGYHUE� ¶PDQLIHVWO\�·
UHIHUULQJ�WR�WKH�ZD\�LQ�ZKLFK�RSSRVLWLRQ�WR�SXEOLF�SROLF\�PXVW�HPHUJH�
KDV�JHQHUDWHG�FRQVLGHUDEOH�SHUSOH[LW\�
$FFRUGLQJ� WR� D� ILUVW� UHFRQVWUXFWLRQ�� WKH� JURXQG� RI� QRQ�UHFRJQLWLRQ
FRXOG� EH� LQYRNHG� RQO\� ZKHQ� WKHUH� LV� D� EODWDQW� FRQWUDVW� ZLWK� WKH
HQVHPEOH� RI� IXQGDPHQWDO� SULQFLSOHV� WKDW� FRPH� XQGHU� SXEOLF� SROLF\
VXFK� WKDW� WKH� UHVXOW� RI� DSSOLFDWLRQ� RI� WKH� IRUHLJQ� UXOH� DSSHDUV
¶XQDFFHSWDEOH�·�
+RZHYHU��DQRWKHU�SDUW�RI�WKH�GRFWULQH�KDV�HPSKDVLVHG�WKDW�WKH�XVH�RI
WKH� DIRUHVDLG�DGYHUE�DGGV�QRWKLQJ�WR�WKH�UHVWULFWLYH�FRQFHSW�RI�SXEOLF
��&DVH�&�������'LHWHU�.URPEDFK�Y�$QGUp�%DPEHUVNL��>����@�(&5�,�������&DVH�&��������
5pJLH� 1DWLRQDOH� GHV� 8VLQHV� 5HQDXOW� 6$� Y� 0$[LFDU� 6S$�� 2UD]LR� )RUPHQWR�� >����@� (&5�
,������� &DVH� &�������� 2PHJD� 6SLHOKDOOHQ�� XQG� $XWRPDWHQDXIVWHOOXQJV�*PE+� Y�
2EHUE�UJHUPHLVWHULQ� GHU� %XQGHVVWDGW� %RQQ�� >����@� (&5� ,������� &DVH� &��������� 7UDGH�
$JHQF\� /WG� Y� 6HUDPLFR� ,QYHVWPHQWV� /WG�� -XGJPHQW� RI� �� 6HSWHPEHU� ������ DYDLODEOH� DW�
ZZZ�HXU�OH[�HXURSD�HX� �ODVW� YLVLWHG� ��� 6HSWHPEHU� ������� &DVH� &��������� 5şGROIV�
0HURQL�Y�5HFROHWRV�/LPLWHG��WKLUG�SDUWLHV��$LYDUV�/HPEHUJV��2ODIV�%HUĳLV��,JRUV�6NRNV��*HQĆGLMV�
ãHYFRYV��-XGJPHQW�RI����0D\�������DYDLODEOH�DW�ZZZ�HXU�OH[�HXURSD�HX��ODVW�YLVLWHG����
6HSWHPEHU� ������� 0RUHRYHU�� WKH� VHULRXV� HFRQRPLF� FRQVHTXHQFHV� GHULYLQJ� IURP�
UHFRJQLWLRQ� GR� QRW� FRQVWLWXWH� DQ� LQIULQJHPHQW� RI� WKH� SXEOLF� SROLF\� RI� WKH�0HPEHU�
6WDWH�ZKHUH�UHFRJQLWLRQ�LV�VRXJKW��FI�&DVH�&��������� IO\/$/�/LWKXDQLDQ�$LUOLQHV�$6��
LQ�OLTXLGDWLRQ�Y�6WDUSWDXWLVNĆ�OLGRVWD�5ĩJD�9$6��$,U�%DOWLF�&RUSRUDWLRQ�$6��-XGJPHQW�RI����
2FWREHU�������SDUD�����DYDLODEOH�DW�ZZZ�HXU�OH[�HXURSD�HX��ODVW�YLVLWHG����6HSWHPEHU�
������
��%DVLFDOO\�WKH�FRXUW�ZKLFK�LV�FDOOHG�XSRQ�QRW�WR�UHFRJQLVH�D�GHFLVLRQ�JLYHQ�LQ�DQRWKHU�
0HPEHU� 6WDWH� VKRXOG� GR� VR� RQO\� ZKHUH� WKH� LQWURGXFWLRQ� RI�WKDW�GHFLVLRQ�LQWR�WKH�
OHJDO� V\VWHP� RI� LWV� RZQ� LV� WR� EH� GHHPHG� ¶LQWROHUDEOH·� DQG� VXFK� DV� WR� DURXVH�
GLVDSSURYDO�� 6HH�� 3�� %UXQR�� Q� �� DERYH�� ����� ,� 3UHWHOOL�� Q� �� DERYH�� ����
&I�&DVH�&��������$VVRFLDWLRQ�eJOLVH�GH�6FLHQWRORJLH�GH�3DULV��6FLHQWRORJ\�,QWHUQDWLRQDO�5HVHUYHV�
7UXVW�Y� WKH�SULPH�0LQLVWHU�� >����@�(&5�,�������WKH�&RXUW�VWDWHG�WKDW�¶SXEOLF�SROLF\�DQG�
SXEOLF� VHFXULW\� PD\� EH� UHOLHG� RQ� RQO\� LI� WKHUH� LV� D�JHQXLQH�DQG�VXIILFLHQWO\�VHULRXV�
WKUHDW� WR�D�IXQGDPHQWDO�LQWHUHVW�RI�VRFLHW\�·�2Q�WKH�RWKHU�KDQG��WKH�FRXUW�RI�WKH�6WDWH�
ZKHUH� UHFRJQLWLRQ� LV� VRXJKW� LQ� HYRNLQJ� WKH� OLPLW� RI� SXEOLF� SROLF\� PXVW� SURYLGH�
DGHTXDWH� UHDVRQV�� 7KXV� )�� 6DOHUQR�� *LXULVGL]LRQH� HG� HIILFDFLD� GHOOH� GHFLVLRQL� VWUDQLHUH� QHO�
5HJRODPHQWR� �8(�� Q�� ���������� �ULIXVLRQH�� �$VVDJR�� :ROWHU� .OXZHU� ,WDOLD�� 3DGXD��
&('$0���WK�HG�������������

���



SROLF\�DOUHDG\�DGRSWHG�E\�WKH�&RXUW�RI�-XVWLFH��� ,Q�IDFW��WR�UHWXUQ�WR�WKH�
UHFRQVWUXFWLRQ�DOUHDG\�PDGH�DW�WKH�VWDUW�RI�WKH�VHFWLRQ��WKH� &RXUW�KDV�
IRU� VRPH� WLPH� QRZ� GHHPHG� WKDW� UHFRXUVH� WR� WKH� FODXVH� RQ� SXEOLF�
SROLF\� FDQ� EH� KDG� RQO\� ZKHUH� UHFRJQLWLRQ� RU� HQIRUFHPHQW� RI� WKH�
GHFLVLRQ� JLYHQ� LQ� DQRWKHU� 0HPEHU� 6WDWH� LV� LQ� FRQWUDVW�� WR� DQ�
XQDFFHSWDEOH� H[WHQW�� ZLWK� WKH� OHJDO� V\VWHP� LQ� ZKLFK� HQIRUFHPHQW�
WKHUHRI�LV�UHTXLUHG�LQVRIDU�DV�VDLG�UHFRJQLWLRQ�RU�HQIRUFHPHQW�LQIULQJHV�
D�IXQGDPHQWDO�SULQFLSOH��
,Q� FRQFOXVLRQ�� SXEOLF� SROLF\� DVVXPHV� WKH� IXQFWLRQ� RI� OLPLW�� HJ� LW�
EHFRPHV� DQ� LQVWUXPHQW� WKURXJK� ZKLFK� WR� SUHFOXGH� HQWU\� LQWR� 6WDWH�
ZKHUH� UHFRJQLWLRQ� LV� VRXJKW� LQ� WKH� HYHQW� RI� OHJDO� VLWXDWLRQV� WKDW� UXQ�
FRQWUDU\� WR� WKH� IXQGDPHQWDO� DQG� LGHQWLI\LQJ� YDOXHV� RI� WKH� OHJDO�
V\VWHP���
%HIRUH� SURFHHGLQJ� WR� DQ� H[DPLQDWLRQ�RI� WKH� VXEVHTXHQW� JURXQGV�RI�
QRQ�UHFRJQLWLRQ�� LW� LV� QHFHVVDU\� WR� GZHOO� VRPHZKDW�RQ�RQH�ODVW�SRLQW�
OLQNHG�WR�WKH�FRQWHQW�RI� WKH�FODXVH�XQGHU�H[DPLQDWLRQ�
$UW� ���� OHWWHU� D�� H[FOXGHV� UHFRJQLWLRQ�ERWK� LQ� FDVHV�RI�FRQWUDVW�ZLWK�
WKH� VXEVWDQWLYH� SXEOLF� SROLF\� DQG� LQ� WKRVH� FDVHV� RI� LQIULQJHPHQW�RI�
SURFHGXUDO� SXEOLF� SROLF\� WKDW� GR� QRW� IDOO� ZLWKLQ� WKH�� VR� WR� VSHDN�
¶VSHFLDO·�SURYLVLRQ��UHIHUUHG�WR�LQ�$UW�����OHWWHU�E����

�� *��&XQLEHUWL�� Q� �� DERYH�� ����� IRU�ZKRP� LW� LV� QRW� SRVVLEOH� WR� KROG� WKDW� RQO\� WKH�
PRVW�HYLGHQW�DQG�PRVW�LPSRUWDQW�LQIULQJHPHQWV�DUH�WR�EH�VDQFWLRQHG��LI�WKLV�ZHUH�WKH�
FDVH�� WKH� IRUPXODWLRQ� RI� WKH� UHJXODWLRQ� ZRXOG� KDYH� KDG� WR� EH� GLIIHUHQW��� (��
'·$OHVVDQGUR��,O�ULFRQRVFLPHQWR�Q���DERYH������
�� 7KH� &RXUW� RI� -XVWLFH� DGRSWHG� D� UHVWULFWLYH� LQWHUSUHWDWLRQ� DOUHDG\� ZKHQ� WKH�
%UXVVHOV�&RQYHQWLRQ� RQ� MXULVGLFWLRQ� DQG� WKH� HQIRUFHPHQW� RI� MXGJPHQWV� LQ�
FLYLO� DQG�FRPPHUFLDO�PDWWHUV�RI����6HSWHPEHU������ZDV� LQ� IRUFH��$UW�����QR����RI�
ZKLFK� GLG� QRW� FRQWDLQ� WKH� DGYHUE� ¶PDQLIHVWO\�·� 6HH�� &DVH� &������� 'LHWHU�
.URPEDFK� Y� $QGUp�%DPEHUVNL�� Q� �� DERYH�� SDUD� ����&DVH�&��������5pJLH�1DWLRQDOH� GHV�
8VLQHV� 5HQDXOW� 6$� Y� 0$[LFDU� 6S$�� 2UD]LR� )RUPHQWR�� Q� �� DERYH�� SDUD� ����
6XEVHTXHQWO\�� &DVH� &���������7UDGH�$JHQF\�/WG�Y�6HUDPLFR�,QYHVWPHQWV�/WG��Q���DERYH��
SDUD����
��� ,W� ZRXOG� DSSHDU� H[SHGLHQW� WR� UHFDOO� LQ� WKLV� VHQVH� WKH�PHWDSKRU� RI�SXEOLF�SROLF\�
DV�¶GUDZEULGJH·� VHW� DW� HQWUDQFH� WR�WKH�¶LGHDO�FDVWOH·�FRQVWLWXWHG�E\�WKH�OHJDO�V\VWHP�RI�
WKH�6WDWH�ZKHUH�UHFRJQLWLRQ�LV�VRXJKW��HIIHFWLYHO\�XVHG�E\�*��3HUOLQJHUL�DQG�*��=DUUD��
Q���DERYH�� ��
��� $FFRUGLQJ� WR� )�� 6DOHUQR�� *LXULVGL]LRQH� HG� HIILFDFLD� GHOOH� GHFLVLRQL� VWUDQLHUH� QHO�
5HJRODPHQWR� �&(�� 1�� �������� �/D� UHYLVLRQH� GHOOD� &RQYHQ]LRQH� GL� %UX[HOOHV� GHO� ������
�3DGXD��&('$0�� �UG� HG�� ������� ��������� $UW� ���� QR� ��� RI� WKH� 5HJXODWLRQ�
�(&�� �������� LV� WKH�LQVWUXPHQW�� DSDUW� IURP� $UW� ���� QR� ��� WKURXJK� ZKLFK� LW� LV�
SRVVLEOH� WR� HQIRUFH� WKH�OLPLWV�RI� SURFHGXUDO� SXEOLF�SROLF\�

���



%\ WKLV ODWWHU VWDWHPHQW LW LV WR EH XQGHUVWRRG WKDW GHQLDO RI
UHFRJQLWLRQ RQ WKH JURXQGV RI WKH ODWWHU EHLQJ FRQWUDU\ WR SXEOLF
SROLF\ LQ FRQIRUPDQFH ZLWK OHWWHU D� FDQ LQWHUYHQH DOVR ZKHUH WKH
IRUHLJQ GHFLVLRQ LV PDQLIHVWO\ FRQWUDU\ WR D IXQGDPHQWDO SULQFLSOH RI
SURFHGXUDO SXEOLF SROLF\ RI WKH 6WDWH ZKHUH UHFRJQLWLRQ LV VRXJKW���
H[FHSW LQ WKH FDVH ZKHUH LW LV D SULQFLSOH RI SURFHGXUDO SXEOLF SROLF\
WKDW�SHUWDLQV�WR�WKH�VFRSH�RI �OHWWHU�E��RI �WKH�VDPH�$UWLFOH�

,,,� /DFN�RI �VHUYLFH

$UW ��� OHWWHU E�� LQ VWDWLQJ DV JURXQGV IRU QRQ UHFRJQLWLRQ RI WKH
GHFLVLRQ WKH FRQGLWLRQ WKDW� LQ WKH FDVH ZKHUH VDLG GHFLVLRQ ZDV JLYHQ
LQ GHIDXOW RI DSSHDUDQFH� ¶WKH GHIHQGDQW ZDV QRW VHUYHG ZLWK WKH
GRFXPHQW ZKLFK LQVWLWXWHG WKH SURFHHGLQJV RU DQ HTXLYDOHQW GRFXPHQW
LQ VXIILFLHQW WLPH DQG VXFK LQ D ZD\ DV WR HQDEOH KLP WR DUUDQJH IRU KLV
GHIHQFH ������· LPSOLHV� DV KDV EHHQ DQWLFLSDWHG� UHDVRQV FRQQHFWHG WR
SURFHGXUDO�SXEOLF�SROLF\�
5HIHUHQFH LV LQ SDUWLFXODU WR WKH SULQFLSOH RI IDLU WULDO� ZKLFK LV
GLVFLSOLQHG E\ $UW � RI WKH (XURSHDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV
�(&+5� DQG $UW �� RI WKH &KDUWHU RI )XQGDPHQWDO 5LJKWV RI WKH
(XURSHDQ 8QLRQ� DV ZHOO DV EHLQJ FRQWHPSODWHG DQG SURWHFWHG E\ WKH
FRPPRQ�FRQVWLWXWLRQDO�WUDGLWLRQV�RI �WKH�0HPEHU�6WDWHV�
$FFRUGLQJ WR WKH LQWHUSUHWDWLRQ RI WKH &RXUW RI -XVWLFH� $UW � RI WKH
(XURSHDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV VDQFWLRQV FHUWDLQ SULQFLSOHV
WKDW KDYH FRPH WR FRQVWLWXWH IXQGDPHQWDO YDOXHV RI WKH (XURSHDQ
8QLRQ� $VVXPLQJ SDUWLFXODU LPSRUWDQFH KHUH DPRQJVW WKH DERYH

��� (�� '·$OHVVDQGUR�� ,O� ULFRQRVFLPHQWR� Q� �� DERYH�� ����� IRU� H[DPSOH�� LQMXU\� WR� WKH�
JXDUDQWHH� RI� QHXWUDOLW\� DQG� LPSDUWLDOLW\� RI� WKH� MXGJH�� &I� &RUWH� GL� &DVVD]LRQH� ���
)HEUXDU\� �����QR�������DYDLODEOH�DW�ZZZ�GHMXUH�LW� �ODVW�YLVLWHG����6HSWHPEHU��������
ZKLFK� LQVWLWXWHG� WKDW� LQWHJUDWLQJ� DQ� LQIULQJHPHQW� RI� WKH� ULJKW� WR� HYLGHQFH� RI� WKH�
SDUW\��ZKR�PXVW�UHVSHFW�WKH�REOLJDWLRQV�IROORZLQJ�XSRQ�WKH�&RXUW�GHFLVLRQ�IRU�ZKLFK�
HQIRUFHPHQW� LV� UHTXLUHG�� DQG� OLNHZLVH� DQ� LQIULQJHPHQW� RI� WKH� SURFHGXUDO� SXEOLF�
SROLF\�� LV� WKH� GHFLVLRQ� RI� WKH� IRUHLJQ� FRXUW� ZKLFK�� LQ� UHODWLRQ� WR� DVFHUWDLQPHQW� RI�
QDWXUDOH�SDWHUQLW\��EDVHV� WKDW�GHFLVLRQ�XSRQ�DOWRJHWKHU�SHUHPSWRU\� UHDVRQV� DGGXFHG�
DIWHU� ILUVW�RUGHULQJ� H[�RIILFLR��DQG�WKHQ�UHYRNLQJ�ZLWKRXW�H[SODQDWLRQ��DGPLVVLRQ�WR�WKH�
'1$� WHVW�� DOEHLW� LQ� WKH� SUHVHQFH� RI� GHFODUHG�DYDLODELOLW\�RQ�WKH�SDUW�RI� WKH�DOOHJHG�
IDWKHU� WR�XQGHUJR�WKH�WHVW��WKHUH�WKXV�HPHUJLQJ�WKH�LUUDWLRQDOLW\�RI�LQWHUUXSWLRQ�RI�WKH�
SURFHGXUH�WKDW�FRQVWLWXWHV�HYLGHQFH�RI �SDUWLFXODUO\�SUREDWLYH�YDOXH�

���



SULQFLSOHV�LV�WKH�ULJKW�RI�GHIHQFH��ZKLFK��LQVRIDU�DV�LW�LV�D�IXQGDPHQWDO�
SULQFLSOH� RI�&RPPXQLW\� ODZ��IRU�WKLV�YHU\�UHDVRQ�PXVW�EH�JXDUDQWHHG�
LQ�DQ\�SURFHHGLQJV����
,QKHUHQW� LQ� H[HUFLVH� RI� WKH� ULJKW� RI� GHIHQFH� DUH�� WKH� ULJKW� RI� HYHU\�
VXEMHFW� WR�EH�LQIRUPHG�RI�WKH�SURFHHGLQJV�SHQGLQJ�LQ�KLV�UHJDUG��DQG�
KHQFH�WKH�ULJKW�WR�EH�SXW�LQ�WKH�FRQGLWLRQ�KH�FDQ�WDNH�SDUW�WKHUHLQ��WKH�
ULJKW� RI� UHSO\�� ZKLFK� LPSOLHV� WKH�SRVVLELOLW\� RI� NQRZLQJ� LQ� VXIILFLHQW�
WLPH� WKH� FODLP�RI�WKH�FRXQWHUSDUW\��DQG�REVHUYDQFH�RI�WKH�DGYHUVDULDO�
SULQFLSOH�
1RQ�UHFRJQLWLRQ�RSHUDWHV�LQ�WKH�HYHQW�WKDW�WKHUH�KDV�EHHQ�DQ�LQMXU\�WR�
WKH� WULDO� JXDUDQWHHV� RI� WKH� GHIHQFH�� QDPHO\� LQ� WKH� FDVH� ZKHUH� WKH�
GHIHQGDQW� ZDV� QRW� VHUYHG� ZLWK� WKH� GRFXPHQW� ZKLFK� LQVWLWXWHG� WKH�
SURFHHGLQJV�RU�ZLWK�DQ�HTXLYDOHQW�GRFXPHQW�LQ�VXIILFLHQW�WLPH�DQG�LQ�
VXFK�D�ZD\�DV�WR�HQDEOH�KLP�WR�DUUDQJH�IRU�KLV�GHIHQFH�
,W� LV�H[SHGLHQW��DW�WKLV�SRLQW��WR�LQYHVWLJDWH�WKH�FRQGLWLRQV�UHTXLUHG�E\�
WKH�SURYLVLRQ�XQGHU�H[DPLQDWLRQ��EHDULQJ�LQ�PLQG�WKDW�WKH�QRWLRQV�RI�
¶GRFXPHQW�ZKLFK� LQVWLWXWHG� WKH�SURFHHGLQJV�·�¶GHIHQGDQW�LQ�GHIDXOW�RI�
DSSHDUDQFH�·� DQG� ¶VXIILFLHQW� WLPH·� DUH� QRWLRQV� LQGHSHQGHQW� RI� WKRVH�
IRUPXODWHG�LQ�WKH�0HPEHU�6WDWHV�
,Q� WKH�ILUVW�SODFH��WKH�GHIHQGDQW�PXVW�EH�¶LQ�GHIDXOW�RI�DSSHDUDQFH�·�HJ�
KH� PXVW� QRW� KDYH� DSSHDUHG� EHIRUH� WKH� FRXUW� RI� WKH� 6WDWH� RI� RULJLQ��
HLWKHU� LQ� SHUVRQ�� RU� WKURXJK� WKH� UHSUHVHQWDWLRQ� RI� D� ODZ\HU�� $OVR�
FRQVLGHUHG� DV� EHLQJ� LQ� GHIDXOW� RI�DSSHDUDQFH�LV�WKH�GHIHQGDQW�ZKR�LV�
QRW� FRJQLVDQW� RI� WKH�SURFHHGLQJV� LQVWLWXWHG� DJDLQVW�KLP�DQG�ZKR�KDV

��� &DVH� &���������)LVNDQR�$%�Y�&RPPLVVLRQ�RI� WKH�(XURSHDQ�&RPPXQLWLHV�� >����@�(&5�
,�������&DVH�&�������'LHWHU�.URPEDFK�Y�$QGUp�%DPEHUVNL��Q���DERYH��SDUD�����ZKHUH�WKH�
&RXUW� VWDWHG� WKDW� WKH� ¶REVHUYDQFH�RI� WKH� ULJKW� WR� D� IDLU�KHDULQJ� LV�� LQ�DOO�SURFHHGLQJV�
LQLWLDWHG� DJDLQVW� D� SHUVRQ� ZKLFK� DUH� OLDEOH� WR� FXOPLQDWH� LQ� D� PHDVXUH� DGYHUVHO\�
DIIHFWLQJ� WKDW� SHUVRQ�� D� IXQGDPHQWDO� SULQFLSOH� RI� &RPPXQLW\� ODZ� ZKLFK� PXVW� EH�
JXDUDQWHHG� HYHQ� LQ� WKH� DEVHQFH�RI� DQ\� UXOHV� JRYHUQLQJ�WKH�SURFHHGLQJV�LQ�TXHVWLRQ�·�
&DVH� &��������� 0DUFR� *DPED]]L� Y� 'DLPOHU&KU\VOHU� &DQDGD� ,QF��� &,%&� 0HOORQ� 7UXVW�
&RPSDQ\�� >����@� (&5� ,������� SDUD�����ZKLFK� UHDGV�� ¶:LWK� UHJDUG� WR� H[HUFLVH�RI� WKH�
ULJKWV� RI� GHIHQFH�� ������ WKH� &RXUW� KDV� SRLQWHG� RXW� WKDW� WKLV� RFFXSLHV� D� SURPLQHQW�
SRVLWLRQ� LQ� WKH�RUJDQLVDWLRQ�DQG�FRQGXFW�RI�D�IDLU�WULDO�DQG�LV�RQH�RI�WKH�IXQGDPHQWDO�
ULJKWV� GHULYLQJ� IURP� WKH�FRQVWLWXWLRQDO�WUDGLWLRQV�FRPPRQ�WR�WKH�0HPEHU�6WDWHV�DQG�
IURP� WKH� LQWHUQDWLRQDO� WUHDWLHV� IRU� WKH� SURWHFWLRQ� RI� KXPDQ� ULJKWV� RQ� ZKLFK� WKH�
0HPEHU�6WDWHV�KDYH�FROODERUDWHG�RU�RI�ZKLFK� WKH\�DUH�VLJQDWRULHV��DPRQJ�ZKLFK�WKH�
(XURSHDQ� &RQYHQWLRQ� IRU� WKH� 3URWHFWLRQ� RI� +XPDQ� 5LJKWV� DQG� )XQGDPHQWDO�
)UHHGRPV��VLJQHG�LQ�5RPH�RQ���1RYHPEHU�������LV�RI �SDUWLFXODU�LPSRUWDQFH�·
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QRW EHHQ GXO\ UHSUHVHQWHG EHFDXVH LQ FRXUW D ODZ\HU DSSHDUHG XSRQ
ZKRP�KH�KDG�QRW�FRQIHUUHG�DQ\�PDQGDWH���
$QRWKHU FRQGLWLRQ LV WKH ODFN RU WDUGLQHVV RI VHUYLFH� 7KH SURYLVLRQ
UHJDUGLQJ VHUYLFH GRHV QRW FLUFXPVWDQWLDWH DSSOLFDWLRQ WR WKH
GRFXPHQW ZKLFK LQVWLWXWHG WKH SURFHHGLQJV DORQH EXW H[WHQGV LW WR DQ\
RWKHU ¶HTXLYDOHQW GRFXPHQW· RZLQJ WR WKH IDFW WKDW HDFK OHJDO V\VWHP
PD\ FRQWHPSODWH GLIIHUHQW GRFXPHQWV DQG IRUPDOLWLHV IRU LQVWLWXWLQJ
SURFHHGLQJV� %\ ¶HTXLYDOHQW GRFXPHQW· LV WR EH XQGHUVWRRG WKH
GRFXPHQW ZKHUHE\ WKH OHJDO DFWLRQ LV LQVWLWXWHG� DQG LQ SDUWLFXODU�
DFFRUGLQJ WR WKH SHUVSHFWLYH RI WKH &RXUW RI -XVWLFH� WKH GRFXPHQW RU
GRFXPHQWV VHUYLFH RI ZKLFK WR WKH GHIHQGDQW SHUIRUPHG LQ VXIILFLHQW
WLPH HQDEOHV WKH ODWWHU WR DVVHUW KLV ULJKWV EHIRUH DQ H[HFXWRU\ PHDVXUH
LV LVVXHG LQ WKH 6WDWH RI RULJLQ� ,Q FRQFUHWH WHUPV� WKLV HTXLYDOHQW��

GRFXPHQW LV WKH GRFXPHQW WKH FRQWHQWV RI ZKLFK DOORZ WKH GHIHQGDQW
WR NQRZ RI WKH H[LVWHQFH RI WKH SURFHHGLQJV DJDLQVW KLP �LQ WKH FRXUVH
RI ZKLFK KH FDQ DVVHUW KLV ULJKWV�� DV ZHOO WR LGHQWLI\ WKH VXEMHFW�PDWWHU
RI �WKH�SODLQWLII
V�FODLP�DQG�WKH�FDXVH�RI �DFWLRQ���
7KHUH WKXV HPHUJHV IURP WKH ZRUGV RI WKH &RXUW WKH FULWHULRQ WKDW
PXVW JXLGH HYDOXDWLRQ RI WKH LQWHUSUHWHU FDOOHG XSRQ WR GHFLGH ZKHWKHU
WKH FDVH XQGHU DQDO\VLV IDOOV ZLWKLQ WKH SURYLVLRQ RI $UW ��� OHWWHU E��
ZLWK FRQVHTXHQW QRQ�UHFRJQLWLRQ� 7KLV FULWHULRQ LV WKH HIIHFWLYH

��� &DVH� &�������� %HUQDUGXV� +HQGULNPDQ�� 0DULD� )H\HQ� Y� 0DJHQWD� 'UXFN� 	� 9HUODJ�
*PE+�>����@� (&5� ,������� SDUD� ���� ,QVWHDG� WKH�&RXUW� RI� -XVWLFH� KDV� KHOG� WKDW� WKH�
GHIHQGDQW� LV� WR� EH� GHHPHG� DV� DSSHDULQJ� ZKHQ�� LQ� WKH� FRQWH[W� RI� D� FODLP� IRU�
FRPSHQVDWLRQ� SURSRVHG� LQ� FULPLQDO� SURFHHGLQJV�� KH� KDV� SUHVHQWHG� KLV� GHIHQFH�
WKURXJK�D�ODZ\HU�LQ�WKH� FRXUVH� RI� WKH�KHDULQJ��EXW�QRW� LQ�WKH�FRQWH[W�RI�FLYLO�FODLP��
&I� &DVH� &���������9RONHU� 6RQQWDJ� Y� +DQV� :DLGPDQQ��(OLVDEHWK�:DLGPDQQ� DQG� 6WHIDQ�
:DLGPDQQ��>����@�(&5�,�������SDUD����
���&DVH�&���������+HQJV�,PSRUW�%9�Y�$QQD�0DULD�&DPSHVH��>����@�(&5�,������
��� &DVH� &�������� ,QJHQLHXUE�UR� 0LFKDHO� :HLVV� XQG� 3DUWQHU� *E5� Y� ,QGXVWULH��
XQG�+DQGHOVNDPPHU� %HUOLQ�� MRLQHG� SDUW\�� 1LFKRODV� *ULPVKDZ� 	� 3DUWQHUV� /WG�� >����@�
(&5� ,������� SDUD� ���� ¶6XFK� D� GRFXPHQW�PXVW�PDNH� LW� SRVVLEOH� WR� LGHQWLI\�ZLWK� D�
GHJUHH�RI�FHUWDLQW\�DW�WKH�YHU\�OHDVW�WKH�VXEMHFW�PDWWHU�RI�WKH�FODLP�DQG�WKH�FDXVH�RI�
DFWLRQ� DV�ZHOO� DV� WKH� VXPPRQV� WR� DSSHDU� EHIRUH� WKH� FRXUW� RU�� GHSHQGLQJ� RQ� WKH�
QDWXUH�RI� WKH�SHQGLQJ� SURFHHGLQJV�� WR� EH� DZDUH� WKDW� LW� LV� SRVVLEOH� WR� DSSHDO·��&DVH�
&��������0DHUVN�2OLH�	�*DV�$�6� Y�)LUPD�0�� GH�+$DQ� HQ�:�� GH� %RHU�� >����@� (&5�
,������� SDUD� ����ZKHUH� WKH� &RXUW� SRLQWHG� RXW� WKDW� WKHVH� JURXQGV� RI� GHQLDO� FDQQRW�
EH� LQYRNHG�LQ�WKH�FDVH� ZKHUH� WKH� GHIHQGDQW� ¶ZDV� QRWLILHG� RI� WKH� HOHPHQWV� RI� WKH�
FODLP� DQG� KDG�WKH�RSSRUWXQLW\�WR�DUUDQJH�IRU�KLV�GHIHQFH�·

���



UHVSHFW RI WKH ULJKWV RI WKH GHIHQFH� D SDUDPHWHU LQ WKH OLJKW RI ZKLFK
IXUWKHU UHIOHFWLRQV FDQ EH EURXJKW IRUZDUG DQG WKH TXHVWLRQV WKDW
GHULYH�WKHUHIURP�FDQ�EH�UHVROYHG�
*LYHQ WKDW WKH SURYLVLRQ RI WKH 5HJXODWLRQV FRQQHFWV WKH GHQLDO RI
UHFRJQLWLRQ WR FDVHV RI ODFN RI VHUYLFH RU WDUGLQHVV RI VHUYLFH� LW LV
QHFHVVDU\ WR SRVH RQHVHOI WKH TXHVWLRQ UHJDUGLQJ ZKHWKHU WKH GHFLVLRQ
VKRXOG EH UHFRJQLVHG RU QRW RQ FDVH WKDW VHUYLFH RI WKH GHIHQGDQW ZLWK
WKH MXGLFLDO GRFXPHQW WKDW LQVWLWXWHV WKH SURFHHGLQJV RU ZLWK DQ
HTXLYDOHQW�GRFXPHQW�SUHVHQWV�SURILOHV�RI �LUUHJXODULW\�
8QOLNH %UXVVHOV &RQYHQWLRQ RQ MXULVGLFWLRQ DQG WKH HQIRUFHPHQW RI
MXGJPHQWV LQ FLYLO DQG FRPPHUFLDO PDWWHUV RI �� 6HSWHPEHU ���� � RI
ZKLFK $UW ��� QR �� HQYLVDJHV DV JURXQGV IRU QRQ�UHFRJQLWLRQ� QRW
RQO\ WKH ODFN RI VHUYLFH WR WKH GHIHQGDQW LQ GHIDXOW RI DSSHDUDQFH RI
WKH GRFXPHQW ZKLFK LQVWLWXWHG WKH SURFHHGLQJV RU RI DQ HTXLYDOHQW
GRFXPHQW ¶LQ VXIILFLHQW WLPH�· EXW DOVR WKH FDVH ZKHUH WKH LQWURGXFWRU\
GRFXPHQW KDV QRW EHHQ GXO\ VHUYHG � QR UHIHUHQFH WR UHJXODULW\
DSSHDUV�LQ�WKH�WH[W�RI �WKH�SURYLVLRQ�XQGHU�H[DPLQDWLRQ���
7KH IRUPDO UHJXODULW\ RI WKH LQWURGXFWRU\ GRFXPHQW FDQQRW KHQFH EH
FRQVLGHUHG D GHFLVLYH HOHPHQW IRU WKH SXUSRVHV RI UHFRJQLWLRQ� ,Q��

IDFW� WKH ODFN RI VXFK DQ LQGLFDWLRQ LQ WKH WH[W RI WKH 5HJXODWLRQV �(8�
��������� DQG ��������� KDV OHG LQWHUSUHWHUV WR PDLQWDLQ WKDW WKH
PHUH LUUHJXODULW\ GRHV QRW UHQGHU OHJLWLPDWH WKH GHQLDO RI UHFRJQLWLRQ
XQOHVV VDLG ODFN UHVXOWV LQ WKH LPSRVVLELOLW\ IRU WKH GHIHQGDQW WR
DUUDQJH�IRU�KLV�RZQ�GHIHQFH���
7KXV LQ WKH VDPH ZD\ DQ DOEHLW IRUPDOO\ UHJXODU VHUYLFH FRXOG SURYH
XQVXLWDEOH IRU JXDUDQWHHLQJ WKH DGGUHVVHH H[HUFLVH RI WKH DIRUHVDLG
ULJKW RI GHIHQFH� ,Q WKLV SHUVSHFWLYH� WKH FRXUW RI WKH 6WDWH LQ ZKLFK
UHFRJQLWLRQ LQ VRXJKW� WDNLQJ LQWR DFFRXQW DOO WKH FRQFUHWH
FLUFXPVWDQFHV� VXFK DV WKH PHDQV HPSOR\HG IRU HIIHFWLQJ VHUYLFH� WKH
UHODWLRQVKLS EHWZHHQ WKH SODLQWLII DQG WKH GHIHQGDQW� DQG WKH QDWXUH RI
WKH DFWLRQ WKDW KDV KDG WR EH XQGHUWDNHQ WR SUHYHQW MXGJPHQW IURP

��� 5HIHUHQFH� WR� UHJXODULW\� QR� ORQJHU� DSSHDUV� ZLWK� WKH� &RXQFLO� 5HJXODWLRQ� �(&��
��������
��� )�� 6DOHUQR�� *LXULVGL]LRQH� HG� HIILFDFLD� GHOOH� GHFLVLRQL� VWUDQLHUH� QHO� 5HJRODPHQWR� �&(�� 1��
���������Q����DERYH������
��� &DVH� &��������� $60/� 1HWKHUODQGV� %9� Y� 6HPLFRQGXFWRU� ,QGXVWU\� 6HUYLFHV� *PEK�
�6(0,6���>����@�(&5�,�������

���



EHLQJ� JLYHQ� LQ� GHIDXOW�� FRXOG� UHDFK� WKH� FRQFOXVLRQ� WKDW� WKH� IRUPDO�
UHJXODULW\� RI� WKH� GRFXPHQW� KDV� QRW� EHHQ� VXIILFLHQW� WR� DOORZ� WKH�
GHIHQGDQW�WR�DUUDQJH�IRU�KLV�GHIHQFH�
&RQVHTXHQWO\��WKH�UHDVRQLQJ�PXVW�EH�DOZD\V�IRXQGHG�XSRQ�WKH�UHVSHFW�
RI� WKH� ULJKW� RI� GHIHQFH��ZKLFK�SUHVXSSRVHV� D� FRQFUHWH� DQG� HIIHFWLYH�
SURWHFWLRQ�
7KH� GRFWULQH� KDV� RFFXSLHG� LWVHOI� ZLWK� WKH� TXHVWLRQ� RI� VHUYLFH� RI� D�
GRFXPHQW� ZULWWHQ� LQ� D� ODQJXDJH� XQNQRZQ� WR� WKH� GHIHQGDQW��
FRQFOXGLQJ�SUHFLVHO\� LQ� WKLV� GLUHFWLRQ� WKDW� WKH�ODFN�RI�D�WUDQVODWLRQ�RI�
WKH� GRFXPHQW� PD\� FRQVWLWXWH� D� FLUFXPVWDQFH� WKDW� OHJLWLPLVHV�
QRQ�UHFRJQLWLRQ� RI� WKH�GHFLVLRQ� LQ� WKH� FDVH�ZKHUH� VXFK� DQ�RPLVVLRQ�
KDV�KDG�DGYHUVH�UHSHUFXVVLRQV�RQ�WKH�HIIHFWLYH�SURWHFWLRQ�RI�WKH�ULJKWV�
RI� GHIHQFH�RI� WKH�DGGUHVVHH���
6XFK� LV� WKH� ORJLF� WKDW� LV� WR� EH� REVHUYHG� DOVR� �DQG� HVSHFLDOO\�� LQ�
GHWHUPLQLQJ� ZKHWKHU� WKH� GHIHQGDQW� KDV� EHHQ� VHUYHG� ZLWK� WKH�
GRFXPHQW�ZKLFK�LQVWLWXWHG�WKH�SURFHHGLQJV�RU�HTXLYDOHQW�GRFXPHQW�LQ�
¶VXIILFLHQW� WLPH�·� HJ�� LQ� WKH� WLPH� QHFHVVDU\� WR� DOORZ� WKH�GHIHQGDQW� WR�
H[HUW�KLV�ULJKW�RI� GHIHQFH���

��� 2Q� WKLV� SRLQW� (�� '·$OHVVDQGUR�� ,O� ULFRQRVFLPHQWR� Q� �� DERYH�� ��������� WKH�
$XWKRU� IROORZV� D� VLPLODU� OLQH� RI� UHDVRQLQJ� LQ� UHODWLRQ� WR� $UW� ���� QR� ��� RI� WKH�
5HJXODWLRQ��(&���������� DQG� WR� WKH� &RXQFLO� 5HJXODWLRQ� �(&�� QR� ���������� RI�
��� 0D\� ����� RQ� VHUYLFH� LQ� WKH� 0HPEHU� 6WDWHV� RI� MXGLFLDO� DQG� H[WUDMXGLFLDO�
GRFXPHQWV� LQ� FLYLO� RU�FRPPHUFLDO� PDWWHUV� >����@� 2-� /��������/LNHZLVH�FRPSDUH�
&DVH� &���������$OSKD�%DQN� &\SUXV� /WG� Y� 'DX� 6L� 6HQK� DQG� R��� -XGJPHQW� RI� ���
6HSWHPEHU� ������ SDUD� ���� DYDLODEOH� DW� ZZZ�HXU�OH[�HXURSD�HX� �ODVW� YLVLWHG� ���
6HSWHPEHU� ������� ,Q� WKLV� FDVH�� WKH�&RXUW�� LQ� LQWHUSUHWLQJ� WKH� 5HJXODWLRQ� �(&��
QR� ���������� RI� WKH� (XURSHDQ�SDUOLDPHQW�DQG�RI� WKH�&RXQFLO�RI����1RYHPEHU�
�����RQ�WKH�VHUYLFH�LQ�WKH�0HPEHU�6WDWHV�RI� MXGLFLDO�DQG�H[WUDMXGLFLDO�GRFXPHQWV� LQ�
FLYLO� RU� FRPPHUFLDO� PDWWHUV� �VHUYLFH� RI� GRFXPHQWV��� DQG� UHSHDOLQJ� &RXQFLO�
5HJXODWLRQ� �(&�� QR� ���������� >����@� 2-�/�������� VWDWHG�� ¶,Q�HVVHQFH�� WKDW�FRXUW�
ZLOO�EH�UHTXLUHG�� LQ�HDFK� LQGLYLGXDO�FDVH�� WR�HQVXUH� WKDW� WKH� UHVSHFWLYH� ULJKWV� RI� WKH�
SDUWLHV� FRQFHUQHG� DUH� XSKHOG� LQ� D� EDODQFHG�PDQQHU�� E\� ZHLJKLQJ� WKH� REMHFWLYH� RI�
HIILFLHQF\� DQG�RI� UDSLGLW\�RI� WKH�VHUYLFH�LQ�WKH�LQWHUHVW� RI� WKH� DSSOLFDQW� DJDLQVW� WKDW�
RI� WKH� HIIHFWLYH� SURWHFWLRQ� RI� WKH� ULJKWV� RI� WKH� GHIHQFH� RQ� WKH� SDUW� RI� WKH�
DGGUHVVHH�·
��� &DVH� &��������� 3HWHU� .ORPSV� Y� .DUO� 0LFKHO�� >����@� (&5� ������ SDUD� ���� WKH�
&RXUW� VWDWHG�� ¶WKH� FRXUW� LQ� ZKLFK� HQIRUFHPHQW� LV� VRXJKW� PD\� DV� D� JHQHUDO� UXOH�
FRQILQH� LWVHOI� WR� H[DPLQLQJ� ZKHWKHU� WKH� SHULRG� UHFNRQHG� IURP� WKH� GDWH�RQ�ZKLFK�
VHUYLFH� ZDV� GXO\� HIIHFWHG� DOORZHG� WKH� GHIHQGDQW� VXIILFLHQW� WLPH� IRU� KLV� GHIHQFH��
+RZHYHU�WKH�FRXUW�LV�DOVR� UHTXLUHG� WR� FRQVLGHU� ZKHWKHU�� LQ� D� SDUWLFXODU� FDVH��
WKHUH� DUH� H[FHSWLRQDO

���



)LQDOO\�� WKH� ODFN� RU� WDUGLQHVV� RI� WKH� VHUYLFH� RI� WKH�GRFXPHQW�ZKLFK�
LQVWLWXWHG� WKH� SURFHHGLQJV�RU� HTXLYDOHQW� GRFXPHQW� FDQQRW� FRQVWLWXWH�
JURXQGV�IRU�QRQ�UHFRJQLWLRQ�ZKHUH�WKH�GHIHQGDQW�¶IDLOHG�WR�FRPPHQFH�
SURFHHGLQJV�WR�FKDOOHQJH�WKH�GHFLVLRQ�ZKHQ�LW�ZDV�SRVVLEOH�IRU�KLP�WR�
GR�VR�·
7KH� ULJKWV� RI� GHIHQFH� WKDW� WKH� (XURSHDQ� 5HJXODWLRQV� DLP� DW�
JXDUDQWHHLQJ� DQG�SURWHFWLQJ�WKURXJK�WKH�IRUPXODWLRQ�RI�$UW�����OHWWHU�
E�� GR�QRW� XQGHUJR� D�FRPSUHVVLRQ�RU�OLPLWDWLRQ�LQ�WKH�FDVH�ZKHUH�WKH�
GHIHQGDQW� KDV� KDG� WKH� SRVVLELOLW\� RI� DSSHDOLQJ� DJDLQVW� WKH� GHFLVLRQ�
JLYHQ� LQ� GHIDXOW� RI� DSSHDUDQFH� E\� HVVHQWLDOO\� DVVHUWLQJ� WKH� ODFN� RU�
WDUGLQHVV� RI� VHUYLFH� WKDW� KDV� SUHYHQWHG�KLP� IURP�GHIHQGLQJ�KLPVHOI�
SUHYLRXVO\���
*LYHQ� WKDW� WKH� UDWLR� RI� WKH� $UWLFOH� LV� WKH� JXDUDQWHH� RI� WKH� ULJKW� RI�
GHIHQFH�� WKH� ILQDO� SKUDVH� RI� WKH� SURYLVLRQ� UHIHUUHG� WR� LQ� OHWWHU� E�� LV�
DLPHG� DW� GLVFRXUDJLQJ� DQ\� SRVVLEOH� VWUDWHJLF� LQWHQWLRQV� RI� WKH�
GHIHQGDQW� LQ� GHIDXOW� RI� DSSHDUDQFH�� SUHYHQWLQJ� KLP� IURP� WDFWLFDOO\�
DZDLWLQJ�WKH�SURFHGXUH�RI�UHFRJQLWLRQ�LQ�WKH�6WDWH�ZKHUH�UHFRJQLWLRQ�LV�
VRXJKW� LQ� RUGHU� WR� DVVHUW� LQIULQJHPHQW� RI� WKH� ULJKWV� RI� GHIHQFH� RI�
ZKLFK��LQ�DFWXDO�IDFW��KH�KDG�WKH�SRVVLELOLW\�RI�FRPSODLQW�E\�ORGJLQJ�DQ�
DSSHDO�DJDLQVW�WKH�GHFLVLRQ�JLYHQ�LQ�GHIDXOW�RI�DSSHDUDQFH�LQ�WKH�6WDWH�
RI� RULJLQ�
7KH�&RXUW�RI�-XVWLFH�KDV�SRLQWHG�RXW�WKDW�WKH�GHIHQGDQW�LQ�GHIDXOW�RI�
DSSHDUDQFH� KDV� WKH� SRVVLELOLW\� RI� FKDOOHQJLQJ� D� GHFLVLRQ� LQ� GHIDXOW�
LVVXHG� DJDLQVW� KLP�� DQG� KHQFH� RI� DYDLOLQJ� KLPVHOI� RI� WKH� PHDQV�
FRQWHPSODWHG� E\� WKH� OHJDO� V\VWHP� D� TXR� WR� FDXVH� ODSVLQJ� RI� WKH�
GHIHFWLYH�MXGJPHQW�ZKHQ�KH�KDV�KDG�NQRZOHGJH�RI�WKH�FRQWHQW�RI�WKH�
GHFLVLRQ��RI�FRXUVH�RQ�WKH�DVVXPSWLRQ�WKDW�WKH�VHUYLFH�RI�WKH�GHFLVLRQ�
KDV� EHHQ� HIIHFWHG� LQ� VXIILFLHQW� WLPH� WR� HQDEOH� KLP� WR�DUUDQJH�IRU�KLV�
GHIHQFH�EHIRUH�WKH�FRXUW�RI�WKH�6WDWH�RI�RULJLQ��,W�FDQQRW��KRZHYHU��EH�
H[SHFWHG�WKDW�WKH�GHIHQGDQW��LQ�RUGHU�WR�SURWHFW�KLV�ULJKWV��WDNHV�DFWLRQ�
¶JRLQJ�EH\RQG�QRUPDO�GLOLJHQFH�·��

FLUFXPVWDQFHV� VXFK� DV� WKH� IDFW� WKDW�� DOWKRXJK� VHUYLFH� ZDV� GXO\� HIIHFWHG�� LW� ZDV�
QHYHUWKHOHVV�LQDGHTXDWH�IRU�WKH�SXUSRVH�RI� FDXVLQJ� WKDW�WLPH�WR�EHJLQ�WR�UXQ�·
��� &DVH� &���������0HOWLV�$SRVWROLGHV� Y� 'DYLG� &KDUOHV�1RZPV�� /LQGD� (OL]DEHWK�1RZVP�
>����@�,�������SDUD����
��� &DVH� &��������� $60/� 1HWKHUODQGV� %9� Y� 6HPLFRQGXFWRU� ,QGXVWU\� 6HUYLFHV� *PEK�
�6(0,6��� Q� ��� DERYH�� SDUDV� ������� ZKHUH�� LQWHU� DOLD�� WKH� &RXUW� RI� -XVWLFH� GUDZV� D�
SDUDOOHO� EHWZHHQ� WKH� GRFXPHQW� LQVWLWXWLQJ� WKH� SURFHHGLQJV� DQG� WKH� MXGJPHQW

���



,9� ,UUHFRQFLODEOH�GHFLVLRQV

7KH FRQGLWLRQV PHQWLRQHG LQ $UW ��� OHWWHUV F� H G� PD\ EH WUHDWHG
MRLQWO\ VLQFH WKH\ FRQVWLWXWH JURXQGV IRU QRQ�UHFRJQLWLRQ WKDW FDQ ERWK
EH�VXEVXPHG�LQ�WKH�VSKHUH�RI �LUUHFRQFLODEOH�GHFLVLRQV�
7KH SURYLVLRQ RI WKH 5HJXODWLRQV FRQFHUQLQJ OLV SHQGHQV DQG UHODWHG
DFWLRQV VKRXOG PDNH LW SRVVLEOH WR DYRLG DQG SUHYHQW DQ\ FRQWUDVW
EHWZHHQ GHFLVLRQV� ZKHUH� KRZHYHU� LQ WKH VWDJH RI UHFRJQLWLRQ DQG
HQIRUFHPHQW WKHUH HPHUJHG LUUHFRQFLODEOH GHFLVLRQV� LW ZLOO EH
QHFHVVDU\ WR UHVROYH WKH FRQIOLFW DFFRUGLQJ WR WKH PRGDOLWLHV
FRQWHPSODWHG�E\�WKH�$UWLFOH�XQGHU�H[DPLQDWLRQ�
$ SUHOLPLQDU\ TXHVWLRQ DGGUHVVHG LQ WKH GRFWULQH UHJDUGV WKH VFRSH��

RI $UW ��� OHWWHUV F� DQG G�� 7KH JURXQGV IRU QRQ�UHFRJQLWLRQ UHIHU WR
LQFRPSDWLELOLW\ EHWZHHQ ¶GHFLVLRQV�· ZKHUH E\ ¶GHFLVLRQ· LV WR EH
XQGHUVWRRG� SXUVXDQW WR $UW � RI WKH 5HJXODWLRQV� ¶DQ\ GHFLVLRQ �����
JLYHQ E\ D FRXUW RI D 0HPEHU 6WDWH� ZKDWHYHU WKH GHFLVLRQ PD\ EH
FDOOHG�·��
1RWZLWKVWDQGLQJ WKLV� 5HFLWDO ���� RI WKH 5HJXODWLRQV �(8� ���������
DQG 5HFLWDO ���� RI WKH 5HJXODWLRQ �(8� ��������� VWDWH WKDW� LQ WKH
HYHQW RI LQFRPSDWLELOLW\ EHWZHHQ DQ ¶DXWKHQWLF LQVWUXPHQW· DQG D
GHFLVLRQ� ¶UHJDUG VKRXOG EH KDG WR WKH JURXQGV RI QRQ�UHFRJQLWLRQ RI
GHFLVLRQV·�XQGHU�WKH�5HJXODWLRQ�LWVHOI�
,Q OLQH ZLWK WKH JURXQGV RI QRQ�UHFRJQLWLRQ UHIHUUHG WR LQ $UW ���
OHWWHU F�� UHFRJQLWLRQ LV KLQGHUHG ZKHQHYHU WKH IRUHLJQ GHFLVLRQ UXQV
FRXQWHU WR DQRWKHU GHFLVLRQ LVVXHG EHWZHHQ WKH VDPH SDUWLHV LQ WKH
6WDWH�LQ�ZKLFK�UHFRJQLWLRQ�LV�VRXJKW�

GHOLYHUHG� LQ� GHIDXOW� RI� DSSHDUDQFH� DQG� DIILUPV� WKDW� ¶LW� LV� VHUYLFH� RI� WKH�GRFXPHQW�
LQVWLWXWLQJ� WKH� SURFHHGLQJV� DQG� WKH� GHIDXOW� MXGJPHQW�� ������� LQ�VXIILFLHQW� WLPH�DQG� LQ�
VXFK�D�ZD\�DV� WR�HQDEOH� WKH�GHIHQGDQW� WR�DUUDQJH�IRU�KLV�GHIHQFH�ZKLFK�DIIRUG�KLP�
WKH�RSSRUWXQLW\� WR�HQVXUH� WKDW�KLV� ULJKWV�DUH�UHVSHFWHG�EHIRUH�WKH�FRXUWV�RI�WKH�6WDWH�
LQ� ZKLFK� WKH� MXGJPHQW� ZDV� JLYHQ�·� &I� FDVH� &�������� (PPDQXHO� /HEHN� Y� -DQXV]�
'RPLQR�� -XGJPHQW� RI� �� -XO\� ������ DYDLODEOH� DW� ZZZ�HXU�OH[�HXURSD�HX� �ODVW�
YLVLWHG� ��� 6HSWHPEHU� ������� 2Q� WKLV� SRLQW� 0�� 'H� &ULVWRIDUR�� ¶/·RQHUH� GL�
LPSXJQD]LRQH� GHOOD� VHQWHQ]D� TXDOH� OLPLWH� DO� ULOLHYR� GHL� YL]L� QHOOD� IDVH� LQWURGXWWLYD�
GHO� JLXGL]LR� FKLXVR� GD� VHQWHQ]D� FRQWXPDFLDOH�� WUD� GLULWWR� GL� GLIHVD� H� IXOO� IDLWK� DQG�
FUHGLW·�,QW·O�/LV������������
���*��&XQLEHUWL��Q���DERYH�������,��3UHWHOOL��Q���DERYH������
��� $UW� ��� SDUD� ��� OHWWHU� G��� 5HJXODWLRQ� �(8�� ���������� DQG�$UW����SDUD���� OHWWHU�H���
5HJXODWLRQ��(8������������

���



7KH &RXUW RI -XVWLFH VWDWHG WKDW LUUHFRQFLODELOLW\ RI GHFLVLRQV��

PDQLIHVWV LWVHOI ZKHQ WKH FRQWURYHUVLDO GHFLVLRQV SURGXFH MXULGLFDO
HIIHFWV�WKDW�DUH�PXWXDOO\�H[FOXVLYH�
$V UHJDUGV WKH FULWHULRQ WR EH DGRSWHG WR XQGHUVWDQG ZKLFK RI WKH
FRQIOLFWLQJ GHFLVLRQV LV WR SUHYDLO� LQ WKH DEVHQFH RI DQ\ VSHFLILFDWLRQ LQ
WKH OHWWHU RI WKH SURYLVLRQ RI WKH 5HJXODWLRQV UHJDUGLQJ WKH WHPSRUDO
FULWHULRQ� LW LV GHHPHG WKDW UHFRJQLWLRQ LV WR EH GHQLHG� QRW RQO\ LQ WKH
FDVH ZKHUH WKH IRUHLJQ GHFLVLRQ UXQV FRXQWHU WR D SUHFHGLQJ GRPHVWLF
GHFLVLRQ� EXW DOVR LQ WKH FDVH ZKHUH WKHUH LV LQFRPSDWLELOLW\ ZLWK D
VXEVHTXHQW GRPHVWLF GHFLVLRQ� HVVHQWLDOO\� WKH FRXUW RI WKH 6WDWH LQ
ZKLFK UHFRJQLWLRQ LV VRXJKW LV FDOOHG XSRQ WR UHFRJQLVH SULPDF\ RI WKH
GHFLVLRQ�RI �WKH�IRUXP���
,I WKLV ZHUH QRW VR� E\ DXWKRULVLQJ UHFRJQLWLRQ RI D IRUHLJQ GHFLVLRQ
WKDW UXQV FRXQWHU WR D MXULVGLFWLRQDO SURQRXQFHPHQW LVVXHG LQ WKH 6WDWH
LQ ZKLFK UHFRJQLWLRQ LV VRXJKW� DFFRUGLQJ WR WKH /X[HPERXUJ &RXUW���
D�UHVXOW�FRQWUDU\�WR�WKH�SULQFLSOH�RI �OHJDO�FHUWDLQW\�ZRXOG�EH�DUULYHG�DW�
2WKHU DUH WKH FRQGLWLRQV WKDW MXVWLI\ WKH QRQ�UHFRJQLWLRQ UHIHUUHG WR LQ
$UW�����OHWWHU�G��
,Q WKH ILUVW SODFH� WKH LUUHFRQFLODELOLW\ OLHV EHWZHHQ WKH IRUHLJQ GHFLVLRQ
DQG D GHFLVLRQ PDGH LQ DQRWKHU 0HPEHU 6WDWH RU LQ D WKLUG 6WDWH
SURYLGHG WKDW VXFK GHFLVLRQ ¶IXOILOV WKH FRQGLWLRQV QHFHVVDU\ IRU LWV
UHFRJQLWLRQ�LQ�WKH�0HPEHU�6WDWH�LQ�ZKLFK�UHFRJQLWLRQ�LV�VRXJKW�·
,Q WKH VHFRQG SODFH� UHOHYDQW IRU WKH SXUSRVHV RI FRQIOLFW LV WKH
GHFLVLRQ LVVXHG SUHYLRXVO\ DQG EHWZHHQ WKH VDPH SDUWLHV LQ
SURFHHGLQJV�KDYLQJ�WKH�VDPH�FDXVH�RI �DFWLRQ�

��� &DVH� &��������� +RUVW� /XGZLQJ� 0DUWLQ� +RIIPDQ� Y� $GHOKHLG� .UHLJ�� >����@� (&5�
����� SDUD� ���� LQ� WKH� FDVH� LQ� SRLQW� WKH� &RXUW� HVWDEOLVKHG� WKDW� ¶D� IRUHLJQ� MXGJPHQW�
RUGHULQJ�D�SHUVRQ� WR� PDNH� PDLQWHQDQFH� SD\PHQWV� WR� KLV� VSRXVH� E\� YLUWXH� RI�
KLV� FRQMXJDO� REOLJDWLRQV� WR� VXSSRUW� KHU� LV� LUUHFRQFLODEOH� ������ ZLWK� D�
QDWLRQDO� MXGJPHQW�SURQRXQFLQJ� WKH�GLYRUFH�RI�WKH�VSRXVHV�·�2Q�WKLV�SRLQW�VHH�DOVR�
&DVH�&�������� ,WDOLDQ�/HDWKHU� 6S$�Y�:(&2�3ROVWHUP|EHO�*PE+�	�&R��� >����@�(&5�
,������
��� 3�� %UXQR�� Q� �� DERYH�� ���������$��%ULJJV��Q���DERYH������� ,��3UHWHOOL��Q���DERYH��
�����IRU� ZKRP� WKLV� VROXWLRQ� UHVSRQGV� WR� WKH� QHHG� WR� HQVXUH� WKH� SULRULW\�� LQ� WKH�
6WDWH�ZKHUH�UHFRJQLWLRQ�LV�VRXJKW��RI� WKH�QDWLRQDO�GHFLVLRQV�
��� &DVH� &�������� ,WDOLDQ� /HDWKHU� 6S$� Y� :(&2� 3ROVWHUP|EHO� *PE+� 	� &R��� Q� ���
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2Q WKH RWKHU KDQG� WKH FRQGLWLRQV VHW RXW LQ WKH SURYLVLRQ XQGHU
H[DPLQDWLRQ UHFDOO WKH FRQGLWLRQV ODLG GRZQ LQ $UW �� RI ERWK
5HJXODWLRQV��ZKLFK�FRQFHUQV OLV�SHQGHQV�
+RZHYHU� DV DQWLFLSDWHG� ZKHUH WKLV PHFKDQLVP� ZKLFK RXJKW WR KDYH
DYRLGHG RQVHW RI WKH FRQIOLFW� KDV QRW ZRUNHG � VLQFH� IRU H[DPSOH� LW
KDV QRW HPHUJHG WKDW SURFHHGLQJV LQYROYLQJ WKH VDPH FDXVH RI DFWLRQ
DQG EHWZHHQ WKH VDPH SDUWLHV KDYH EHHQ EURXJKW EHIRUH FRXUWV RI
GLIIHUHQW 0HPEHU 6WDWHV RU WKDW WKH FRXUW KDV QRW VXVSHQGHG WKH
SURFHHGLQJV � WKH TXHVWLRQ RI LUUHFRQFLODEOH GHFLVLRQV XQGHU
H[DPLQDWLRQ�DULVHV���
,W VKRXOG EH QRWHG WKDW WKH JURXQG UHIHUUHG WR LQ OHWWHU G�� E\ OLPLWLQJ
QRQ�UHFRJQLWLRQ WR GHFLVLRQV VWHPPLQJ IURP GLVSXWHV ZLWK VXEMHFWLYH
DQG REMHFWLYH LGHQWLW\� DV ZHOO DV E\ DWWULEXWLQJ LPSRUWDQFH WR WKH
WHPSRUDO FULWHULRQ� UHSURSRVHV D QRWLRQ RI FRQIOLFW WKDW LV PRUH
UHVWULFWLYH�WKDQ�WKDW�RI �OHWWHU�F����
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