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352&(66,1*�3(5621$/�'$7$��
$1'�7+(�52/(�2)�&216(17�
6KDLUD�7KREDQL��8QLYHUVLW\�RI�7RULQR�

$EVWUDFW��

&RQVHQW�RI�WKH�GDWD�VXEMHFW�LV�RQH�RI�WKH�OHDGLQJ�EDVHV�WR�SURFHVV�SHUVRQDO�GDWD��+RZHYHU��
LWV�UROH�DQG�LPSRUWDQFH�DUH�VWURQJO\�OLPLWHG�QRW�RQO\�E\�RWKHU�SURYLVLRQV�RI�GDWD�SURWHF�
WLRQ�ODZ��EXW�DOVR�E\�FRQVXPHU�SURWHFWLRQ�UXOHV��7KH�HVVD\�ZLOO�WKHUHIRUH�IRFXV�RQ�WKHVH�
OLPLWDWLRQV��ZKLFK�OHDG�WR�VRPH�PRUH�JHQHUDO�UHIOHFWLRQV�RQ�WKH�LQWHUHVWV�DW�VWDNH�LQ�GDWD�
SURFHVVLQJ�DQG�RQ�WKH�OHJLWLPDF\�RI�D�PDUNHW�RI�SHUVRQDO�GDWD��

.H\ZRUGV��3HUVRQDO�GDWD��&RQVHQW��7\LQJ�SUDFWLFHV��&RQVXPHU�ODZ�

6XPPDU\�����,QWURGXFWLRQ��±����7KH�UROH�RI�FRQVHQW�XQGHU�GDWD�SURWHFWLRQ�ODZ��±����7KH�UROH�
RI�FRQVHQW�XQGHU�FRQVXPHU�ODZ��±����&RQFOXVLRQV���

���,QWURGXFWLRQ�

,W�LV�ZHOO�NQRZQ�WKDW�PRVW�SHRSOH��ZKHQ�DVNHG��GR�VHULRXVO\�FDUH�DERXW�WKHLU�
GDWD��+RZHYHU�� LW� LV� DOVR� UHFRJQLVHG� WKDW� WKRVH� VDPH�SHRSOH��ZKHQ� UHTXLUHG� WR�
WDNH�DFWLRQ�WR�SURWHFW�WKHLU�GDWD��GR�DOPRVW�QRWKLQJ�LQ�WKDW�UHVSHFW��7KLV�GLVFUHS�
DQF\� EHWZHHQ� DWWLWXGH� DQG� EHKDYLRXU�ZKHQ� LW� FRPHV� WR� SULYDF\� LV� XVXDOO\� UH�
IHUUHG�WR�DV�WKH�µSULYDF\�SDUDGR[¶����7KH�H[SODQDWLRQV�JLYHQ�WR�WKLV�SKHQRPHQRQ�

 
 

��$��$&48,67,�-��*5266./$*6��Privacy and Rationality in individual Decision Making��������
����� IEEE Security & Privacy�� ���� 6��.2.2/$.,6��Privacy Attitudes and privacy behaviour: A 
review of current research on the privacy paradox phenomenon ����������Computers & Security��
�����/��*$77�5��0217$1$5,�,�$��&$**,$12��Consenso al trattamento dei dati personali e anali-
si giuridico-comportamentale. Spunti di riflessione sull’effettività della tutela dei dati personali�
�������European Journal of Privacy Law & Technologiesޒ��KWWS���ZZZ�HMSOW�WDWRGSU�HX�$UWLFOH��
$UFKLYH�LQGH[BKWPO"LGQ �	LGD ��	LGL ��	LGX ޓ���DFFHVVHG����)HEUXDU\�������1��*(5%(5�3��
*(5%(5�0��92/.$0(5��Explaining the privacy paradox: A systematic review of literature inves-
tigating privacy attitude and behavior�����������Computers & Security������ 
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DUH�PDLQO\�UHODWHG� WR� WKH� ODFN�RI� LQIRUPDWLRQ�DQG�FRJQLWLYH�ELDVHV�RI�GDWD�VXE�
MHFWV�ZKR��RQ� WKH�RQH�KDQG��GR�QRW�KDYH�DFFHVV� WR�DOO� WKH�UHOHYDQW� LQIRUPDWLRQ�
UHJDUGLQJ�WKHLU�GDWD�WKDW�ZRXOG�DOORZ�WKHP�WR�WDNH�DQ�LQIRUPHG�GHFLVLRQ�DQG��RQ�
WKH�RWKHU�KDQG��GR�QRW�KDYH�WKH�PHDQV�WR�SURFHVV�WKH�LQIRUPDWLRQ�WKH\�DUH�JLY�
HQ����0RUHRYHU�� WKH�GDWD�VXEMHFWV�ZKR�FRQVHQW� WR� WKH�SURFHVVLQJ�RI� WKHLU� LQIRU�
PDWLRQ�XVXDOO\�ODFN�D�FOHDU�SHUFHSWLRQ�RI�WKH�YDOXH�RI�VXFK�GDWD�DQG�GR�QRW�VXI�
IHU�IURP�QHJDWLYH�FRQVHTXHQFHV�WKDW�WKH\�FDQ�HDVLO\�WUDFH�EDFN�WR�WKH�SURFHVVLQJ��
$V�D�FRQVHTXHQFH��DQ�LQGLYLGXDO�FRQIURQWHG�ZLWK�WKH�GHFLVLRQ�HLWKHU�WR�FOLFN�RQ�
³,� FRQVHQW´� RU� WR� UHDG� WKH� SULYDF\� SROLF\� RI� D�ZHEVLWH�ZLOO� PRVWO\� SUHIHU� WKH�
IRUPHU��

1RWZLWKVWDQGLQJ�WKLV�HPSLULFDO�HYLGHQFH��WKH�FRQVHQW�RI�GDWD�VXEMHFWV�LV�RQH�
RI�WKH�PDLQ�EDVHV�IRU�SURFHVVLQJ�SHUVRQDO�GDWD��8QGHU�WKH�*HQHUDO�'DWD�3URWHF�
WLRQ�5HJXODWLRQ�����������DV�XQGHU�SUHYLRXV�GLUHFWLYH�������(&��SURFHVVLQJ�LV�
ODZIXO� LI�� DPRQJ� RWKHU� FRQGLWLRQV�� ³WKH� GDWD� VXEMHFW� KDV� JLYHQ� FRQVHQW� WR� WKH�
SURFHVVLQJ�RI�KLV�RU�KHU�SHUVRQDO�GDWD�IRU�RQH�RU�PRUH�VSHFLILF�SXUSRVHV´��&RQ�
VHQW� LV�QRW� WKH�RQO\�EDVLV� WR� ODZIXOO\�SURFHVV�GDWD�� ,W� LV��KRZHYHU�� WKH�EURDGHVW�
RQH��DV�WKH�RWKHU�FRQGLWLRQV�UHTXLUH�WKH�SURFHVVLQJ�WR�EH�XQGHUWDNHQ�IRU�VSHFLILF�
UHDVRQV�ZKLOH�FRQVHQW�FDQ�EH�DVNHG�WR�SURFHVV�GDWD�IRU�DQ\�SXUSRVHV��,QGHHG��WKH�
ZLGHVSUHDG�SUDFWLFH�RI�UHTXHVWLQJ�FRQVHQW�DOVR�VHHPV�WR�VXJJHVW�WKDW�FRQVHQW�LV�
RQH�RI�WKH�PRVW�FRPPRQO\�XVHG�EDVHV�IRU�SURFHVVLQJ�SHUVRQDO�GDWD��,Q�SUDFWLFH��
WKLV�PD\�EH�UHODWHG� WR� WKH�XQFHUWDLQW\�VXUURXQGLQJ�VRPH�RI� WKH�RWKHU�EDVHV� IRU�
SURFHVVLQJ�GDWD��VXFK�DV�WKH�OHJLWLPDWH�LQWHUHVW�FODXVH��DV�WKLV�FODXVH�LV�QRW�FOHDU�
DV�WR�ZKDW�DPRXQWV�DQG�ZKDW�GRHV�QRW�DPRXQW�WR�D�OHJLWLPDWH�LQWHUHVW��FRQWURO�
OHUV�WHQG�WR�DVN�IRU�FRQVHQW�WR�HQVXUH�WKDW�WKH�SURFHVVLQJ�LV�ODZIXO��

,Q�VSLWH�RI�WKH�LPSRUWDQFH�DWWULEXWHG�WR�FRQVHQW��WKHUH�DUH�KRZHYHU�RWKHU�SUR�
YLVLRQV�WKDW�GRZQVL]H�LWV�UROH��$V�ZH�VKDOO�VHH�LQ�WKH�IROORZLQJ�SDUDJUDSKV��VRPH�
RI� WKHVH� OLPLWV� VWHP�IURP�GDWD�SURWHFWLRQ� ODZ� LWVHOI� DQG�RWKHUV� IURP�FRQVXPHU�
SURWHFWLRQ�ODZ��7KH�UROH�RI�FRQVHQW�VKDOO�WKHUHIRUH�EH�DVVHVVHG�EHDULQJ�LQ�PLQG�
WKHVH�UHVWULFWLRQV���

���7KH�UROH�RI�FRQVHQW�XQGHU�GDWD�SURWHFWLRQ�ODZ�

7KH�*'35�LWVHOI��ZKLOH�SXWWLQJ�FRQVHQW� LQ�D�SURPLQHQW�SRVLWLRQ�RQ�WKH�RQH�
KDQG��GRHV�QRW�VHHP�WR�IXOO\�WUXVW�LWV�VXLWDELOLW\�WR�SURWHFW�WKH�LQWHUHVWV�LQYROYHG�
LQ�GDWD�SURWHFWLRQ�RQ�WKH�RWKHU��,Q�WKH�ILUVW�SODFH��LW�FRPSHOV�WKH�FRQWUROOHU�WR�SXW�
LQ� SODFH� FHUWDLQ� PHDVXUHV� WR� SURWHFW� WKH� LQWHUHVWV� DIIHFWHG� E\� GDWD� SURFHVVLQJ�
HYHQ�LI�WKH�GDWD�VXEMHFW�KDV�FRQVHQWHG�WR�WKH�SURFHVVLQJ��,Q�WKH�VHFRQG�SODFH��LW�
 
 

��'�-��62/29(��Privacy Self-Management and the Consent Dilemma������������Harvard Law 
Review��������
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VWULFWO\�UHJXODWHV�FRQVHQW��SUHVFULELQJ�LW�WR�PHHW�VWULQJHQW�UHTXLUHPHQWV��)LQDOO\��
LW�H[FOXGHV�WKDW�LQ�VRPH�FDVHV�WKH�SURFHVVLQJ�FDQ�EH�EDVHG�RQ�LQGLYLGXDO�FRQVHQW��

)LUVWO\�� LQ�DQ\�FDVH��HYHQ�LI� WKH�GDWD�VXEMHFW�KDV� ODZIXOO\�FRQVHQWHG�WR�WKH�
SURFHVVLQJ�� WKH� FRQWUROOHU� PXVW� QRW� RQO\� SXW� LQ� SODFH� DGHTXDWH� VHFXULW\�
PHDVXUHV�WR�SUHVHUYH�WKH�LQWHJULW\�RI�WKH�FROOHFWHG�GDWD��EXW�KH�LV�DOVR�UHTXLUHG�
WR� OLPLW� WKH� ULVNV� GHULYLQJ� IURP� WKH� SURFHVVLQJ�� 7KH� FRQWUROOHU� PXVW� LQGHHG�
HYDOXDWH�WKRVH�ULVNV�DQG�LQ�FHUWDLQ�FDVHV�SHUIRUP�D�GDWD�SURWHFWLRQ�LPSDFW�DV�
VHVVPHQW� �DUW�� ���*'35��� LI� ULVNV� DUH� VHULRXV� DQG� FDQQRW� EH�PLQLPLVHG�� WKH�
FRQWUROOHU�VKDOO�VWRS� tout court� WKH�SURFHVVLQJ��7KLV�FOHDUO\�GHPRQVWUDWHV� WKDW�
WKH�SURFHVVLQJ��HYHQ�LI�LW�KDV�EHHQ�FRQVHQWHG�WR��PD\�VWLOO�EH�KDUPIXO��QRW�RQO\�
EHFDXVH� LQGLYLGXDO� FRQVHQW� LV� QRW� FRPSOHWHO\� UHOLDEOH� FRQVLGHULQJ� WKH� FRJQL�
WLYH�ELDVHV�DIIHFWLQJ�GDWD�VXEMHFWV��EXW�DOVR�EHFDXVH�WKH�ULVNV�LQ�TXHVWLRQ�FRQ�
FHUQ�QRW�RQO\� WKH� LQGLYLGXDO��EXW� VRFLHW\�PRUH� LQ�JHQHUDO��$V� LV�ZHOO�NQRZQ��
GDWD�SURWHFWLRQ�UHJXODWLRQ�ZDV�ERUQ�WR�DGGUHVV�WKH�ULVNV�VWHPPLQJ�IURP�WHFK�
QRORJLFDO�GHYHORSPHQW� UHJDUGLQJ�� IRU� LQVWDQFH�� VRFLDO�FRQWURO��GLVFULPLQDWLRQ��
VXUYHLOODQFH�� VRFLDO� FRQIRUPLW\�� VHJUHJDWLRQ� DQG� H[FOXVLRQ� RI� PLQRULWLHV��
7KHVH�ULVNV�KDYH�D�FROOHFWLYH�GLPHQVLRQ�DQG�WKHUHIRUH�FDQQRW�EH�WDFNOHG�E\�LQ�
GLYLGXDO� FRQVHQW�RQO\����7KHUHIRUH�� FRQVHQW�GRHV�QRW�H[HPSW�FRQWUROOHUV� IURP�
HYDOXDWLQJ�DQG�PLQLPLVLQJ�WKRVH�ULVNV��

$V�UHJDUGV�WKH�UHTXLUHPHQWV�RI�FRQVHQW��FRQVHQW�PXVW�EH�³IUHHO\�JLYHQ��VSH�
FLILF�� LQIRUPHG�DQG�XQDPELJXRXV´� �DUW����� OHWW�������/HDYLQJ�DVLGH� IRU�QRZ� WKH�
UHTXLUHPHQW�RI�IUHHGRP�RI�FRQVHQW��WKH�DLP�RI�WKH�RWKHU�UHTXLUHPHQWV�LV�GRXEOH�
IROG��)LUVWO\��LW�LV�WR�SURPRWH�DZDUHQHVV�RI�WKH�H[LVWHQFH�DQG�RI�WKH�VFRSH�RI�WKH�
SURFHVVLQJ�E\�WKH�GDWD�VXEMHFW��WKH�GDWD�VXEMHFW�VKDOO�EH�DZDUH�WKDW�WKH\�DUH�FRQ�
VHQWLQJ� WR� WKH� SURFHVVLQJ� �FRQVHQW� PXVW� EH� XQDPELJXRXV�� DQG� WKH\� VKDOO� EH�
DZDUH�RI�ZKDW� WKH\�DUH�FRQVHQWLQJ�WR��FRQVHQW�PXVW�EH� LQIRUPHG���7KH�VHFRQG�
DLP� LV� WR� OLPLW�ZKDW� FRQWUROOHUV� FDQ�GR�ZLWK� WKH�GDWD�� HYHQ� LI� WKH� GDWD� VXEMHFW�
FRQVHQWV��WKHLU�FRQVHQW�VKDOO�QRW�EH�WRR�EURDG�EXW�PXVW�EH�UHIHUUHG�WR�D�VSHFLILF�
SXUSRVH��FRQVHQW�PXVW�EH�VSHFLILF���

)LQDOO\��FRQVHQW�FDQQRW�DOZD\V�EH�XVHG�DV�D� OHJLWLPDWH�EDVLV� IRU�SURFHVVLQJ�
SHUVRQDO�GDWD��PRUH�SUHFLVHO\�� FRQVHQW�FDQQRW�EH� LQYRNHG� LI� WKH�FLUFXPVWDQFHV�
SUHYHQW�LW�IURP�EHLQJ�IUHHO\�H[SUHVVHG��,W�LV�WKHUHIRUH�QHFHVVDU\�WR�H[DPLQH�WKH�
UHTXLUHPHQW�WKDW�FRQVHQW�LV�freely�JLYHQ��DV�SURYLGHG�IRU�E\�WKH�*'35��$FFRUG�
LQJ�WR�WKH�$UW�����:RUNLQJ�3DUW\��IUHHGRP�RI�FRQVHQW�³LPSOLHV�UHDO�FKRLFH�DQG�
FRQWURO�IRU�GDWD�VXEMHFWV´��LQ�WKH�VHQVH�WKDW�³LI�WKH�GDWD�VXEMHFW�KDV�QR�UHDO�FKRLFH��
IHHOV�FRPSHOOHG�WR�FRQVHQW�RU�ZLOO�HQGXUH�QHJDWLYH�FRQVHTXHQFHV�LI�WKH\�GR�QRW�

 
 

��$��0$17(/(52��Personal data for decisional purposes in the age of analytics: From and in-
dividual perspective to a collective dimension of data protection�����������Computer Law & Se-
curity review�������
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FRQVHQW��WKHQ�FRQVHQW�ZLOO�QRW�EH�YDOLG´����7KHUHIRUH��IRU�FRQVHQW�WR�EH�IUHH��WKH�
GDWD� VXEMHFW� PXVW� KDYH� D� UHDO� FKRLFH� ZKHWKHU� WR� JLYH� LW� RU� QRW��:KDW� GRHV� LW�
PHDQ�WR�KDYH�D�real choice"�

,Q� WKH� ILUVW�SODFH�� WKH�FKRLFH� LV�QRW�real� LI� WKHUH� LV�D�TXDOLILHG� LPEDODQFH�RI�
SRZHU�EHWZHHQ�WKH�FRQWUROOHU�DQG�WKH�SURFHVVRU����7KLV�LV�WKH�FDVH��IRU�LQVWDQFH��
RI�SXEOLF�DXWKRULWLHV�RU�HPSOR\HUV��ZKR�FDQQRW�UHO\�RQ�FRQVHQW�WR�SURFHVV�SHU�
VRQDO�GDWD�RI� FLWL]HQV�RU� HPSOR\HHV� LI� WKH\� WDNH�DGYDQWDJH�RI� WKHLU�SRVLWLRQ� WR�
REWDLQ�FRQVHQW��7KHUHIRUH��DQ�HPSOR\HU�FDQQRW�DVN�LWV�HPSOR\HHV�WR�FRQVHQW�WR�
WKH�SURFHVVLQJ�RI�WKHLU�SHUVRQDO�GDWD�DV�D�FRQGLWLRQ�WR�FRQWLQXH�EHLQJ�HPSOR\HG�
�SURYLGHG��RI�FRXUVH�WKDW�WKRVH�GDWD�DUH�QRW�QHFHVVDU\�WR�SHUIRUP�WKH�MRE��H�J��WKH�
ZRUN�WHOHSKRQH�QXPEHU�WR�FDOO�WKH�HPSOR\HH�ZKHQ�KH�LV�RQ�GXW\��LQ�WKLV�FDVH�WKH�
HPSOR\HU� LV� HQWLWOHG� WR�SURFHVV� WKH�GDWD�ZLWKRXW� WKH�HPSOR\HH¶V�FRQVHQW���$Q�
RWKHU� H[DPSOH� FRXOG� EH� WKDW� RI� KRVSLWDOV� RU� RWKHU� KHDOWKFDUH� IDFLOLWLHV�� ZKLFK�
FDQQRW�DVN�SDWLHQWV� WR�FRQVHQW� WR� WKH�SURFHVVLQJ�RI� WKHLU�GDWD�DV�D�FRQGLWLRQ�WR�
SURYLGH�KHDOWK�FDUH��KHUH�DV�ZHOO��SURYLGHG�WKDW�WKH�GDWD�DUH�QRW�QHFHVVDU\�WR�WKDW�
HQG���

,Q�WKH�VHFRQG�SODFH��WKH�FKRLFH�LV�QRW�UHDO�LI�WKH�GDWD�VXEMHFW�LV�IRUFHG�WR�JLYH�
FRQVHQW�LQ�WKH�VHQVH�WKDW�WKH\�GR�QRW�KDYH�DQ�DOWHUQDWLYH�LQ�RUGHU�WR�KDYH�DFFHVV�
WR�D�JRRG�RU�VHUYLFH����7KLV�LV�WKH�LVVXH�RI�WKH�VR�FDOOHG�tying SUDFWLFHV��LQ�ZKLFK�
VRPHRQH�ZKR�SURYLGHV�D�JRRG�RU�VHUYLFH�PDNHV�WKH�SHUIRUPDQFH�FRQGLWLRQDO�RQ�
WKH�XVHUV¶�FRQVHQW�WR�WKH�SURFHVVLQJ�RI�WKHLU�SHUVRQDO�GDWD�WKDW�DUH�QRW�QHFHVVDU\�
IRU� WKH�SHUIRUPDQFH�RI� WKH� UHTXLUHG�VHUYLFH��7\LQJ�SUDFWLFHV�DUH�DW� WKH�FRUH�RI�
WKH�SHUYDGLQJ�EXVLQHVV�PRGHO�RI�RIIHULQJ�VHUYLFHV�IRU�IUHH��LQ�WKH�VHQVH�WKDW�QR�
PRQHWDU\�SULFH�LV�DVNHG�LQ�UHWXUQ��EXW�XSRQ�UHTXHVW�RI�SHUVRQDO�GDWD��(VSHFLDOO\�
�EXW�QRW�RQO\��LQ�WKH�RQOLQH�ZRUOG��PDQ\�VHUYLFHV�DUH�RIIHUHG�SURYLGHG�WKDW�WKH�
XVHUV�FRPPXQLFDWH�VRPH�RI�WKHLU�SHUVRQDO�GDWD�ZKHQ�UHJLVWHULQJ�WR�WKH�VHUYLFH�
DQG�DFFHSW�WKDW�WKH�GDWD�JHQHUDWHG�ZKLOH�XVLQJ�WKH�VHUYLFH�DUH�WUDFNHG�DQG�XVHG�
E\�WKH�VHUYLFH�SURYLGHU�RU�E\�WKLUG�SDUWLHV��

$UH� W\LQJ� SUDFWLFHV� SURKLELWHG� E\� GDWD� SURWHFWLRQ� OHJLVODWLRQ"� 7KH� *'35�
JLYHV� D� QXDQFHG� DQVZHU�� SURYLGLQJ� WKDW� ³>Z@KHQ� DVVHVVLQJ�ZKHWKHU� FRQVHQW� LV�
IUHHO\� JLYHQ�� XWPRVW� DFFRXQW� VKDOO� EH� WDNHQ� RI�ZKHWKHU�� inter alia�� WKH� SHUIRU�
PDQFH�RI�D�FRQWUDFW��LQFOXGLQJ�WKH�SURYLVLRQ�RI�D�VHUYLFH��LV�FRQGLWLRQDO�RQ�FRQ�
VHQW�WR�WKH�SURFHVVLQJ�RI�SHUVRQDO�GDWD�WKDW�LV�QRW�QHFHVVDU\�IRU�WKH�SHUIRUPDQFH�
RI�D�FRQWUDFW´��DUW�����SDUD������7KXV�WKH�*'35�GRHV�QRW�SUHVFULEH�D�EODQNHW�SUR�
KLELWLRQ��EXW�VWDWHV�WKDW�W\LQJ�FRQVHQW�WR�WKH�SURFHVVLQJ�WR�WKH�SHUIRUPDQFH�RI�D�
FRQWUDFW�VKDOO�EH�WDNHQ�LQ�³XWPRVW�DFFRXQW´�ZKHQ�DVVHVVLQJ�WKH�YDOLGLW\�RI�FRQ�
 
 

��$UWLFOH����:RUNLQJ�3DUW\��Guidelines on consent under Regulation 2016/679�DGRSWHG�RQ����
1RYHPEHU������DV�UHYLVHG�RQ����$SULO�������:3����UHY��������

��Ibidem������
��Ibidem�������
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VHQW��7R�XQGHUVWDQG�ZKDW�WKLV�PHDQV�LW�LV�XVHIXO�WR�JR�EDFN�WR�WKH�UHFRPPHQGD�
WLRQV�RI�WKH�$UW�����:RUNLQJ�3DUW\�WKDW�WKH�GDWD�VXEMHFWV�KDYH�D�UHDO�FKRLFH��$V�
VDLG�� WKHUH� LV�QR� UHDO�FKRLFH� LI� WKH�GDWD�VXEMHFW�GRHV�QRW�KDYH�DQ�DOWHUQDWLYH� WR�
DFFHVV�D�JRRG�RU�VHUYLFH�ZLWKRXW�FRQVHQWLQJ�WR�WKH�SURFHVVLQJ�RI�WKHLU�SHUVRQDO�
GDWD��

$Q�DOWHUQDWLYH�VXUHO\�H[LVWV�LI�WKH�VHUYLFH�SURYLGHU�RIIHUV�WZR�YHUVLRQV�RI�WKH�
VDPH�VHUYLFH��RQH�IRU�IUHH�EXW�DVNLQJ�XVHUV�WR�FRQVHQW�WR�WKH�SURFHVVLQJ�RI�WKHLU�
GDWD��DQG�WKH�RWKHU�RQH�ZLWKRXW�DVNLQJ�IRU�FRQVHQW����,Q�WKH�ODWWHU�FDVH�� WKH�VHU�
YLFH�SURYLGHU�FDQ�DVN�IRU�D�IHH�WR�XVH�WKH�VHUYLFH��SURYLGHG��RI�FRXUVH��WKDW�WKH�
SULFH�LV�UHDVRQDEOH��LI�WKH�SULFH�ZHUH�GLVSURSRUWLRQDWH�WR�WKH�VHUYLFH��XVHUV�ZRXOG�
QRW�KDYH�D�UHDO�FKRLFH�QRW�WR�FRQVHQW�WR�WKH�SURFHVVLQJ��

7KH� SUREOHPDWLF� TXHVWLRQ� LV� ZKHWKHU� DQ� DOWHUQDWLYH� H[LVWV� LI� DQ� HTXLYDOHQW�
VHUYLFH�LV�RIIHUHG�RQ�WKH�PDUNHW�E\�DQRWKHU�SURYLGHU��ZKR�GRHV�QRW�DVN�IRU�FRQ�
VHQW�WR�GDWD�SURFHVVLQJ��7KH�$UW�����:RUNLQJ�3DUW\�GHQLHV�WKLV�SRVVLELOLW\���DQG�
VRPH�GDWD�SURWHFWLRQ�DXWKRULWLHV�DFURVV�(XURSH�KDYH�WDNHQ�D�VLPLODU�SRVLWLRQ�DV�
ZHOO����7KH�ZRUGLQJ�RI�DUW����*'35��ZKLFK��DV�VDLG��GRHV�QRW�SUHVFULEH�D�EODQNHW�
SURKLELWLRQ�� VXJJHVWV� KRZHYHU� D�PRUH� IOH[LEOH� LQWHUSUHWDWLRQ�� ,QGHHG�� LW� VHHPV�
UHDVRQDEOH�WR�DUJXH�WKDW�LI�XVHUV�DUH�DEOH�WR�DFFHVV�DQ�HTXLYDOHQW�VHUYLFH�ZLWKRXW�
KDYLQJ� WR�FRQVHQW� WR� WKH�SURFHVVLQJ�RI� WKHLU�SHUVRQDO�GDWD�� WKH\�GR�KDYH�D� UHDO�
FKRLFH����� 2I� FRXUVH�� WKH� VHUYLFH� PXVW� EH� HTXLYDOHQW�� WKLV� H[FOXGHV� WKDW� WKRVH�
ZKR� RIIHU� D� VHUYLFH� LQ� D� TXDVL�PRQRSROLVWLF� SRVLWLRQ� �VXFK� DV�� H�J��� )DFHERRN�
DQG�*RRJOH��FDQ�OHJLWLPDWHO\�DVN�XVHUV�WR�FRQVHQW�WR�WKH�SURFHVVLQJ�DV�D�FRQGL�
WLRQ�WR�XVH�WKH�VHUYLFH��

7R�VXPPDULVH��GDWD�SURWHFWLRQ� ODZ� UHVWULFWV� WKH� UROH�RI�FRQVHQW�E\�FRPSHO�
 
 

��Ibidem����
��Ibidem�������
��6HH��H�J���WKH�SRVLWLRQ�RI�WKH�,WDOLDQ�GDWD�SURWHFWLRQ�DXWKRULW\��Garante per la protezione dei 

dati personali��LQ�Linee Guida in materia di attività promozionale e contrasto allo spam��GHFLVLRQ�
���������� ���� DQG� RI� WKH� )UHQFK� DXWKRULW\� �Commission nationale informatique & libertés��� LQ�
Projet de recommandation sur les modalités pratiques de recueil du consentement prévu par 
l’article 82 de la loi du 6 janvier 1978 modifiée, concernant les opérations d’accès ou 
d’inscription d’informations dans le terminal d’un utilisateur (recommandation «cookies et 
autres traceurs»)� ����������� DUW�� ��� ,QVWHDG�� WKH�%ULWLVK� ,QIRUPDWLRQ�&RPPLVVLRQHU¶V�2IILFH�KDV�
WDNHQ�D�PRUH�QXDQFHG�SRVLWLRQ��ZKLOH�LW�UHFRPPHQGV�³WKDW�RUJDQLVDWLRQV�GR�QRW�PDNH�FRQVHQW�WR�
PDUNHWLQJ�D�FRQGLWLRQ�RI�VXEVFULELQJ�WR�D�VHUYLFH�XQOHVV�WKH\�FDQ�FOHDUO\�GHPRQVWUDWH�KRZ�FRQVHQW�
WR�PDUNHWLQJ� LV�QHFHVVDU\� IRU� WKH� VHUYLFH�DQG�ZK\�FRQVHQW�FDQQRW�EH� VRXJKW� VHSDUDWHO\´�� LW�DOVR�
VWUHVVHV�WKDW�LW�PXVW�EH�FRQVLGHUHG�³ZKHWKHU�WKHUH�LV�D�FKRLFH�RI�RWKHU�VHUYLFHV�DQG�KRZ�IDLU�LW�LV�WR�
FRXSOH�FRQVHQW�WR�PDUNHWLQJ�ZLWK�VXEVFULELQJ�WR�WKH�VHUYLFH´���Direct marketing guidance��YHUVLRQ�
����RI���0DUFK�������SDUD�������

���7KLV� LV� WKH� SRVLWLRQ� WDNHQ� E\� WKH� ILUVW� ,WDOLDQ� FRXUW� GHFLVLRQ� RQ� WKH� LVVXH��&DVV�� ����������
������� LQ�Giur. It��� ��������������DFFRUGLQJ� WR�ZKLFK� W\LQJ�SUDFWLFHV�DUH�EDQQHG�RQO\�ZKHQ� WKH�
VHUYLFH�KDV�QR�HTXLYDOHQWV�DQG�LV�LQGLVSHQVDEOH��
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OLQJ� WKH�FRQWUROOHU� WR�SURWHFW�RWKHUZLVH� WKH� ULJKWV� DQG� LQWHUHVWV� DIIHFWHG�E\� WKH�
SURFHVVLQJ��E\�SUHVFULELQJ�VWULFW�FRQVHQW�UHTXLUHPHQWV�DQG�E\�H[FOXGLQJ�WKDW�LQ�
FHUWDLQ�FDVHV�WKH�SURFHVVLQJ�RI�SHUVRQDO�GDWD�FDQ�EH�EDVHG�RQ�FRQVHQW��,W�LV�LP�
SRUWDQW�WR�XQGHUOLQH�WKDW�LW�LV�RQH�WKLQJ�WR�SURYLGH�IRU�VWULFW�FRQVHQW�UHTXLUHPHQWV��
DVNLQJ�IRU�FRQVHQW�WR�EH�XQDPELJXRXV��LQIRUPHG�DQG�VSHFLILF��DQG�DQRWKHU�WKLQJ�
WR�UHTXLUH�WKDW�FRQVHQW�LV�IUHH�LQ�WKH�VHQVH�RI�OLPLWLQJ�WKH�SRVVLELOLW\�WR�EDVH�WKH�
SURFHVVLQJ�RQ�FRQVHQW��,Q�WKH�ILUVW�FDVH��FRQVHQW�FDQ�EH�XVHG�DV�D�OHJLWLPDWH�EDVLV�
IRU� SURFHVVLQJ� �DQG�� WKHUHIRUH�� GDWD� FDQ� EH� SURFHVVHG�� SURYLGHG� WKDW� DOO� LQIRU�
PDWLRQ�LV�JLYHQ��WKDW�WKH�GDWD�VXEMHFW�LV�DZDUH�RI�WKH�SURFHVVLQJ�DQG�WKDW�WKH�SUR�
FHVVLQJ�LV�OLPLWHG�WR�VSHFLILF�SXUSRVHV��,Q�WKH�VHFRQG�FDVH��WKH�RQO\�ZD\�WR�DELGH�
E\�WKH�UHTXLUHPHQW�RI�IUHHGRP�RI�FRQVHQW�LV�QRW�WR�DVN�IRU�LW��DV�D�FRQVHTXHQFH��
LQ�WKH�DEVHQFH�RI�RWKHU�FRQGLWLRQV�IRU�WKH�SURFHVVLQJ��GDWD�FDQQRW�EH�SURFHVVHG��
7KH�UHTXLUHPHQW�RI�IUHHGRP�RI�FRQVHQW� LV� WKHUHIRUH�XVHG�DV�D�ZD\�WR� OLPLW� WKH�
FROOHFWLRQ�RI�SHUVRQDO�GDWD��

���7KH�UROH�RI�FRQVHQW�XQGHU�FRQVXPHU�ODZ�

,Q� WKH� SUHYLRXV� SDUDJUDSK� ZH� FRQVLGHUHG� WKH� OLPLWV� WR� WKH� UROH� RI� FRQVHQW�
IURP� D� GDWD� SURWHFWLRQ� SHUVSHFWLYH��+RZHYHU�� DV� FRQVHQW� WR� WKH� SURFHVVLQJ� RI�
SHUVRQDO�GDWD�LV�RIWHQ�DVNHG�IRU�ZKHQ�RIIHULQJ�D�JRRG�RU�VHUYLFH��GDWD�VXEMHFWV�
DUH� DW� WKH� VDPH� WLPH� FRQVXPHUV� WDNLQJ� SDUW� LQ� HFRQRPLF� WUDQVDFWLRQV� DQG�� DV�
VXFK��WKH�UROH�RI�WKHLU�FRQVHQW�VKRXOG�DOVR�EH�HYDOXDWHG�IURP�D�FRQVXPHU�SURWHF�
WLRQ� ODZ� SHUVSHFWLYH�� 7KHUH� LV� QR� GRXEW� WKDW� WKHVH� DUH� HFRQRPLF� WUDQVDFWLRQV��
QRWZLWKVWDQGLQJ� WKDW� LQ� PDQ\� FDVHV� WKH� VHUYLFHV� LQ� TXHVWLRQ� DUH� RIIHUHG� ³IRU�
IUHH´��WKH�HFRQRPLF�YDOXH�RI�SHUVRQDO�GDWD�LV�ZHOO�NQRZQ�DQG�WKHVH�VHUYLFHV�DUH�
RIIHUHG�ZLWKRXW�FKDUJLQJ�D�IHH�SUHFLVHO\�EHFDXVH�WKHUH�LV�DQ�HFRQRPLF�DGYDQWDJH�
GHULYLQJ�IURP�WKH�GDWD�FROOHFWHG�ZKHQ�SURYLGLQJ�WKH�VHUYLFH�����

7KH�(XURSHDQ�&RPPLVVLRQ� KDV� WDNHQ� D� VWDQFH� RQ� WKH� LVVXH�� FODULI\LQJ� WKDW�
GDWD�SURFHVVLQJ��WRJHWKHU�ZLWK�DGYHUWLVLQJ��RIWHQ�FRQVWLWXWHV�WKH�PDLQ�VRXUFH�RI�
UHYHQXHV� RI� ³GDWD�GULYHQ� EXVLQHVV� VWUXFWXUHV´�� DV� ³>S@HUVRQDO� GDWD�� FRQVXPHU�
SUHIHUHQFHV�DQG�RWKHU�XVHU�JHQHUDWHG�FRQWHQW��KDYH�D�µGH�IDFWR¶�HFRQRPLF�YDOXH�
DQG�DUH�EHLQJ�VROG� WR� WKLUG�SDUWLHV´��$V�D�FRQVHTXHQFH��³LI� WKH� WUDGHU�GRHV�QRW�
LQIRUP�D�FRQVXPHU�WKDW�WKH�GDWD�KH�LV�UHTXLUHG�WR�SURYLGH�WR�WKH�WUDGHU�LQ�RUGHU�WR�
DFFHVV�WKH�VHUYLFH�ZLOO�EH�XVHG�IRU�FRPPHUFLDO�SXUSRVHV�� WKLV�FRXOG�EH�FRQVLG�
 
 

���:KLOH�LW�LV�XQGLVSXWHG�WKDW�SHUVRQDO�GDWD�KDYH�HFRQRPLF�YDOXH��GRXEWV�KDYH�DULVHQ�RQ�KRZ�
WR�PHDVXUH�LW��VHH��HJ��2UJDQLVDWLRQ�IRU�(FRQRPLF�&R�2SHUDWLRQ�DQG�'HYHORSPHQW��Exploring the 
Economics of Personal Data: A Survey of Methodologies for Measuring Monetary Value��������
OECD Digital Economic Papers�� �����*��0$/*,(5,�%��&867(56��Priving privacy - the right to 
know the value of your personal data�����������Computer Law & Security Review� ��������������
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HUHG� D� PLVOHDGLQJ� RPLVVLRQ� RI� PDWHULDO� LQIRUPDWLRQ´� XQGHU� GLUHFWLYH� ������
���(&��8QIDLU�&RPPHUFLDO�3UDFWLFHV�'LUHFWLYH���HVSHFLDOO\�XQGHU�DUW�����SDUD����
FRQFHUQLQJ�PLVOHDGLQJ� RPLVVLRQV����� 7KH� LVVXH� LV� RQH� RI� WUDQVSDUHQF\�� WUDGHUV�
FDQQRW�DGYHUWLVH�WKHLU�VHUYLFHV�DV�IUHH�LI�WKH\�DVN�IRU�SHUVRQDO�GDWD�LQ�UHWXUQ�IRU�
XVLQJ�WKH�VHUYLFH��,Q�RUGHU�WR�DELGH�E\�FRQVXPHU�SURWHFWLRQ�ODZ��LW� LV� WKHUHIRUH�
QHFHVVDU\� WR� RSHQO\� GLVFORVH� WKH� SXUSRVHV� IRU�ZKLFK� FRQVHQW� WR� SHUVRQDO� GDWD�
SURWHFWLRQ�LV�UHTXLUHG�DQG�WR�PDNH�LW�FOHDU�WR�FRQVXPHUV�WKDW�VXFK�SXUSRVHV�KDYH�
DQ�HFRQRPLF�QDWXUH��

7UDQVSDUHQF\� UHTXLUHPHQWV� XQGHU� FRQVXPHU� SURWHFWLRQ� ODZ� OHDG� WR� D� UHVXOW�
WKDW�LV�SDUWLDOO\�VLPLODU�WR�ZKDW�LV�DFKLHYHG�DSSO\LQJ�GDWD�SURWHFWLRQ�ODZ�����7KH�
*'35�UHTXLUHV�FRQVHQW�WR�EH�LQIRUPHG��WKLV�DPRXQWV�WR�VD\LQJ�WKDW�VHUYLFH�SUR�
YLGHUV�PXVW�EH�WUDQVSDUHQW�WR�XVHUV�RQ�WKH�XVH�WKH\�PDNH�RI�WKH�FROOHFWHG�GDWD��
)URP� D� FRQVXPHU� SURWHFWLRQ� SRLQW� RI� YLHZ�� WKH� FRPPHUFLDO� SUDFWLFHV� VKDOO� EH�
WUDQVSDUHQW�ZKLOH��IURP�D�GDWD�SURWHFWLRQ�SHUVSHFWLYH��WKH�GDWD�VXEMHFWV¶�FRQVHQW�
VKDOO�EH� LQIRUPHG�� WKH�UHVXOW� LV� WKH�VDPH�� L�H�� WR�FOHDUO\� LQIRUP�FRQVXPHUV�GDWD�
VXEMHFWV�RQ�WKH�SXUSRVHV�DQG�VFRSH�RI�WKH�SURFHVVLQJ��

&RQVXPHU�SURWHFWLRQ� ODZ�DOVR� WDNHV� LQWR�FRQVLGHUDWLRQ�FRQVHQW� WR�GDWD�SUR�
FHVVLQJ�IURP�DQRWKHU�SRLQW�RI�YLHZ��$V�VDLG��SURYLGLQJ�D�VHUYLFH�DVNLQJ�QRW�IRU�D�
PRQHWDU\�SULFH�EXW�IRU�WKH�FRQVHQW�WR�SURFHVV�SHUVRQDO�GDWD�DPRXQWV�WR�DQ�HFR�
QRPLF�WUDQVDFWLRQ��7KHUHIRUH�� LI�FRQVXPHUV�DUH�LQYROYHG�� WKH\�GHVHUYH�WKH�SUR�
WHFWLRQV�SURYLGHG� IRU�E\� FRQVXPHU� ODZ� IRU� HFRQRPLF� WUDQVDFWLRQV��7KLV� DVSHFW�
KDV� EHHQ� FODULILHG� E\� WKH� (XURSHDQ� OHJLVODWRU� LQ� WKH� UHFHQW� 'LUHFWLYH� �(8��
���������RQ�FHUWDLQ�DVSHFWV�FRQFHUQLQJ�FRQWUDFWV�IRU�WKH�VXSSO\�RI�GLJLWDO�FRQ�
WHQW� DQG�GLJLWDO� VHUYLFHV��ZKLFK� DSSOLHV� QRW� RQO\�ZKHQ� WKH� FRQVXPHU� ³SD\V� RU�
 
 

���(XURSHDQ� &RPPLVVLRQ�� Guidance on the implementation/application of Directive 2005/ 
29/EC on unfair commercial practices�6:'������������ ILQDO��������������������6HH�DOVR�&DVH�
$7�������� *RRJOH� 6HDUFK� �6KRSSLQJ��� (XURSHDQ� &RPPLVVLRQ�� ������ ����� ILQDO�� GHFLVLRQ� RI�
����������� SDUD�� ����� 7KH� ,WDOLDQ� FRPSHWLWLRQ� DXWKRULW\� KDV� VDQFWLRQHG� WKLV� SUDFWLFHV� DV� XQIDLU�
FRPPHUFLDO�SUDFWLFHV�� VHH�� ODVWO\��&DVH�)DFHERRN� ��FRQGLYLVLRQH�GDWL� FRQ� WHU]L��$XWRULWj�JDUDQWH�
GHOOD�FRQFRUUHQ]D�H�GHO�PHUFDWR���������������������WKH�GHFLVLRQ�ZDV�ODWHU�SDUWLDOO\�UHYHUVHG�E\�
7$5�/D]LR������������������WKDW��KRZHYHU��FRQILUPHG�WKDW�WUDGHUV�VKDOO�EH�WUDQVSDUHQW�RQ�WKH�HFR�
QRPLF�YDOXH�RI�WKH�FRQVXPHUV¶�GDWD�WKH\�FROOHFW���

���2Q�WKH�LQWHUWZLQHV�EHWZHHQ�SHUVRQDO�GDWD�DQG�FRQVXPHU�SURWHFWLRQ�ODZ�VHH�0��52+(1��Be-
yond consent: improving data protection through consumer protection law� ������������ Internet 
Policy Review�� �KWWSVޒ��SROLF\UHYLHZ�LQIR�QRGH�����SGIޓ� DFFHVVHG� ��� IHEUXDU\� ������ $�� '(�
)5$1&(6&+,��La circolazione dei dati personali tra SULYDF\�e contratto��1DSROL������������II���1��
9$1�(,-.�&�-��+22)1$*/(�(��.$11(.(16��Unfair Commercial Practices: A Complementary Ap-
proach to Privacy Protection����������European Data Protection Law Review, �����0��*5$=,$�
'(,��Collusioni transatlantiche: consenso e contratto nel trattamento dei dati personali��LQ�)��',�
&,2002�2��752,$12��HGV����Giurisprudenza e autorità indipendenti nell’epoca del diritto liquido. 
Studi in onore di Roberto Pardolesi� �3LDFHQ]D�������������&��*2$17$�6��08/'(56��Move Fast 
and Break Things: Unfair Commercial Practices and Consent on Social Media�������������Jour-
nal of European Consumer and Market Law�������
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XQGHUWDNHV�WR�SD\�D�SULFH´��EXW�DOVR�ZKHQ�WKH�FRQVXPHU�³SURYLGHV�RU�XQGHUWDNHV�
WR�SURYLGH�SHUVRQDO�GDWD�WR�WKH�WUDGHU��H[FHSW�ZKHUH�WKH�SHUVRQDO�GDWD�SURYLGHG�
E\�WKH�FRQVXPHU�DUH�H[FOXVLYHO\�SURFHVVHG�E\�WKH�WUDGHU�IRU�WKH�SXUSRVH�RI�VXS�
SO\LQJ�WKH�GLJLWDO�FRQWHQW�RU�GLJLWDO�VHUYLFH´��DUW���������,Q�ERWK�FDVHV��FRQVXPHUV�
DUH�HQWLWOHG�WR�WKH�ULJKWV�DQG�UHPHGLHV�SURYLGHG�IRU�LQ�WKH�'LUHFWLYH��7KH�(XUR�
SHDQ�OHJLVODWRU�LV�FDUHIXO�WR�VSHFLI\�WKDW�WKLV�GRHV�QRW�DPRXQW�WR�FRQVLGHULQJ�SHU�
VRQDO�GDWD�DV�D�FRPPRGLW\�WKDW�FDQ�EH�WUDGHG�LQ�UHWXUQ�IRU�D�VHUYLFH�����LQVWHDG��
WKH�H[WHQW�WR�ZKLFK�WKLV�LV�OHJLWLPDWH�LV�UHJXODWHG��DV�ZH�KDYH�VHHQ��E\�GDWD�SUR�
WHFWLRQ�ODZ���EXW�RQO\�SUHVFULEHV�WKDW��LI�LQ�SUDFWLFH�LW�KDSSHQV�WKDW�GDWD�DUH�XVHG�
IRU�WKDW�SXUSRVH��WKHQ�FRQVXPHUV�VKDOO�EH�SURWHFWHG�DV�LI�WKH\�KDG�SDLG�D�SULFH��

6XPPDULVLQJ��FRQVXPHU�ODZ�WHOOV�XV�WKDW��ZKHQ�FRQVHQW�WR�WKH�SURFHVVLQJ�RI�
SHUVRQDO� GDWD� LV� DVNHG� LQ� WKH� FRQWH[W� RI� HFRQRPLF� WUDQVDFWLRQV�� WKHQ� FRQVHQW�
VKDOO�EH�DVNHG� LQ�D� WUDQVSDUHQW�ZD\�DQG�GDWD�VXEMHFWV�DUH�HQWLWOHG� WR�FRQVXPHU�
SURWHFWLRQ��%XW�FRQVXPHU�SURWHFWLRQ�ODZ�FDQQRW�JR�EH\RQG�HQVXULQJ�WUDQVSDUHQ�
F\�DQG�IDLUQHVV�LQ�WKH�SURFHVVLQJ��,I� WKH�WHUPV�DQG�FRQGLWLRQV�DUH�FOHDU�HQRXJK�
DQG� LI�FRQVHQW� LV�QRW�DFTXLUHG�ZLWK�XQIDLU�FRPPHUFLDO�SUDFWLFHV�� WKHQ�FRQVXP�
HUV¶�FRQVHQW� WR�GDWD�SURFHVVLQJ�FDQ�EH� OHJLWLPDWHO\�DVNHG�� ,QVWHDG��DV�ZH�KDYH�
VHHQ��GDWD�SURWHFWLRQ�ODZ�JRHV�IXUWKHU�LQ�OLPLWLQJ�WKH�UROH�RI�FRQVHQW��H[FOXGLQJ�
WKDW� XQGHU� FHUWDLQ� FLUFXPVWDQFHV� FRQVHQW� FDQ� EH� XVHG� DV� D� OHJLWLPDWH� EDVLV� WR�
SURFHVV�GDWD��&RQVXPHU� ODZ�FDQQRW�JR�WKDW�IDU�EHFDXVH��DV� LW�KDV�GHYHORSHG�LQ�
(XURSH�� LW� FDQQRW� LQWHUIHUH�ZLWK� WKH� HFRQRPLF� FRQWHQW� RI�PDUNHW� WUDQVDFWLRQV��
SURYLGHG� WKDW� WKH� WHUPV� DQG� FRQGLWLRQV� DUH� FOHDU� DQG� WKDW� FRQVXPHUV¶� FKRLFHV�
KDYH�QRW�EHHQ�XQGXO\�LQIOXHQFHG�E\�XQIDLU�FRPPHUFLDO�SUDFWLFHV��WKH�³DGHTXDF\�
RI�WKH�SULFH�DQG�UHPXQHUDWLRQ´�LV�QRW�VXEMHFW�WR�VFUXWLQ\��DUW�����SDUD����'LUHFWLYH�
������((&�RQ�XQIDLU�WHUPV�LQ�FRQVXPHU�FRQWUDFWV���$V�ZH�KDYH�VHHQ��FRQVXPHU�
ODZ�LWVHOI�TXDOLILHV�FRQVHQW� WR� WKH�SURFHVVLQJ�RI�SHUVRQDO�GDWD�DV�D�de facto� UH�
PXQHUDWLRQ��LQ�RUGHU�WR�SURWHFW�FRQVXPHUV�E\�HQVXULQJ�WKH�WUDQVSDUHQF\�RI�W\LQJ�
SUDFWLFHV�DQG�E\�JUDQWLQJ�WKHP�UHPHGLHV��%\�TXDOLI\LQJ�FRQVHQW�DV�D�UHPXQHUD�
WLRQ��DQG� WKXV� UHFRJQLVLQJ� LWV�GLUHFW� UHOHYDQFH� IRU� WKH�HFRQRPLF�FRQWHQW�RI� WKH�
FRQWUDFW��LW�LV�H[FOXGHG�IURP�VFUXWLQ\�XQGHU�FRQVXPHU�SURWHFWLRQ�ODZ��,QVWHDG��LW�
LV� WKH� WDVN�RI�GDWD�SURWHFWLRQ� ODZ� WR� OLPLW� WKH� UROH�RI� FRQVHQW� DQG� WR�SUHVFULEH�
ZKHQ�LW�FDQ�RU�FDQQRW�EH�XVHG�WR�FROOHFW�GDWD��

,I�FRQVXPHU�SURWHFWLRQ�ODZ�GRHV�QRW�DOORZ�D�VFUXWLQ\�RQ�WKH�HFRQRPLF�FRQGL�
WLRQV�RI�WKH�WUDQVDFWLRQV�LQ�ZKLFK�SHUVRQDO�GDWD�DUH�LQYROYHG��VRPH�GRXEWV�KDYH�

 
 

���2Q�WKH�LVVXHV�UDLVHG�E\�WKH�'LUHFWLYH�VHH�$��'(�)5$1&(6&+,��HG����European Contract Law 
and the Digital Single Market��&DPEULGJH��������

���:KHUHDV����RI�WKH�'LUHFWLYH��7KLV�FODULILFDWLRQ�IROORZV�WKH�FRQFHUQV�UDLVHG�E\�WKH�(XURSHDQ�
'DWD�SURWHFWLRQ�6XSHUYLVRU�RQ�WKH�XVH�RI�SHUVRQDO�GDWD�DV�FRXQWHU�SHUIRUPDQFH��Opinion 4/2017 
on the Proposal for a Directive on certain aspects concerning contracts for the supply of digital 
content�������������������
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EHHQ�UDLVHG�RQ�ZKHWKHU�LW�LV�SRVVLEOH�WR�SHUIRUP�VXFK�D�VFUXWLQ\�XQGHU�FRPSHWLWLRQ�
ODZ��7KH�TXHVWLRQ�KDV�HPHUJHG�DV�DQ�LVVXH�RI�DEXVH�RI�GRPLQDQW�SRVLWLRQ��FDQ�D�
FRPSDQ\�ZLWK�PDUNHW� GRPLQDQFH� DVN� LWV� XVHUV� WR� FRQVHQW� WR� WKH� SURFHVVLQJ� RI�
WKHLU�SHUVRQDO�GDWD� DV� D�FRQGLWLRQ� WR�DFFHVV� WKH� VHUYLFH"����+HUH��RQFH�DJDLQ�� WKH�
DQVZHU�VHHPV�WR�EH�QHJDWLYH��DW�OHDVW�DV�DUJXHG�E\�WKH�*HUPDQ�FRXUW��WKDW�IRU�ILUVW�
LQ�(XURSH�DGGUHVVHG� WKLV� VSHFLILF� LVVXH����� ,QGHHG��HYHQ� LI� LW� LV� WDNHQ� IRU�JUDQWHG�
WKDW�D�GRPLQDQW�XQGHUWDNLQJ�FDQQRW�DVN�IRU�FRQVHQW�EHFDXVH�FRQVHQW�ZRXOG�QRW�EH�
IUHH��DV�XVHUV�DV�KDYH�QR�RWKHU�RSWLRQ�WR�DFFHVV�DQ�HTXLYDOHQW�VHUYLFH�ZLWKRXW�FRQ�
VHQWLQJ�WR�WKH�SURFHVVLQJ��XQGHU�GDWD�SURWHFWLRQ�ODZ��WKLV�GRHV�QRW�LPSO\�WKDW�WKLV�
FRQGXFW�LPSDLUV�FRPSHWLWLRQ�DQG�WKHUHIRUH�QHHGV�WR�EH�VDQFWLRQHG�XQGHU�FRPSHWL�
WLRQ�ODZ�DV�ZHOO��)LUVWO\��VXFK�VDQFWLRQ�RQO\�DSSOLHV�LI�LW�LV�GHPRQVWUDWHG�WKDW�WKH�
EXVLQHVV�PRGHO�RI�DVNLQJ�IRU�GDWD�LQ�UHWXUQ�IRU�D�VHUYLFH�ZRXOG�QRW�EH�DGRSWHG�LQ�D�
FRPSHWLWLYH�PDUNHW�� LW� LV� IXOO\� SRVVLEOH� WKDW� VXFK� D� EXVLQHVV�PRGHO� LV� VR�ZLGH�
VSUHDG�EHFDXVH�RI�WKH�FRJQLWLYH�OLPLWDWLRQV�RI�GDWD�VXEMHFWV�DQG�KDV�QRWKLQJ�WR�GR�
ZLWK�WKH�DEXVH�RI�D�GRPLQDQW�SRVLWLRQ��6HFRQGO\��EHFDXVH�LW�QHHGV�WR�EH�GHPRQ�
VWUDWHG�WKDW�WKLV�FRQGXFW�KDV�D�QHJDWLYH�HIIHFW�RQ�FRPSHWLWLRQ��LI��RQ�WKH�RQH�KDQG��
XVHUV�DUH�QRW�SUHYHQWHG�IURP�XVLQJ�RWKHU�VHUYLFHV�DV�D�UHVXOW�RI�WKH�UHTXHVW�WR�FRQ�
VHQW�WR�WKH�SURFHVVLQJ�RI�WKHLU�GDWD�DQG��RQ�WKH�RWKHU�KDQG��RWKHU�EXVLQHVVHV�DUH�QRW�
SUHYHQWHG�IURP�FROOHFWLQJ�SHUVRQDO�GDWD�WKHPVHOYHV��WKHQ�WKLV�GRHV�QRW�VHHP�WR�EH�
WKH� FDVH�� ,Q� RWKHU� ZRUGV�� LI� D� GRPLQDQW� XQGHUWDNLQJ� LQIULQJHV� WKH� ODZ�� WKLV� LQ�
IULQJHPHQW�ZLOO�EH�UHOHYDQW�XQGHU�WKH�ERG\�RI�ODZ�LQ�TXHVWLRQ��EXW�LW�ZLOO�QRW�QHF�
HVVDULO\� DPRXQW� WR� D� FRPSHWLWLRQ�SUREOHP�� ,W� UHPDLQV� WR�EH� VHHQ�KRZ� WKH� LVVXH�
ZLOO�EH�DGGUHVVHG�E\�RWKHU�(XURSHDQ�DXWKRULWLHV�DQG�MXGJHV��

���&RQFOXVLRQV�

+DYLQJ�EULHIO\�VHHQ�WKH�OLPLWV�WR�WKH�UROH�RI�FRQVHQW�VWHPPLQJ�IURP�GLIIHUHQW�
VRXUFHV��ZH� FDQ� UHWXUQ� WR� VRPH�JHQHUDO� UHPDUNV� RQ� WKH� UROH� RI� FRQVHQW� WR� WKH�
SURFHVVLQJ�RI�SHUVRQDO�GDWD��
 
 

���7KH�TXHVWLRQ�ZDV�JLYHQ�D�SRVLWLYH�DQVZHU�E\�WKH�*HUPDQ�FRPSHWLWLRQ�DXWKRULW\��&DVH�%��
������� %XQGHVNDUWHOODPW�� ���������� +RZHYHU� WKH� GHFLVLRQ� ZDV� ODWHU� UHYHUVHG� E\� &DVH� 9,�.DUW�
������9���2/*�'�VVHOGRUI�������������7KH�FDVH�UHJDUGHG�)DFHERRN¶V�GDWD�SROLF\��ZKLFK�WKH�%XQ�
GHVNDUWHOODPW�IRXQG�DEXVLYH�LQ�WKH�SDUW�WKDW�PDGH�WKH�XVH�RI�WKH�VRFLDO�QHWZRUN�FRQGLWLRQDO�XSRQ�
XVHUV¶�H[WHQVLYH�FRQVHQW�WR�SURFHVV�WKH�SHUVRQDO�GDWD�JHQHUDWHG�ZKLOH�XVLQJ�H[WHUQDO�VHUYLFHV��

���&DVH�9,�.DUW�������9���2/*�'�VVHOGRUI�������������2Q�WKH�PDWWHU�VHH�5��32'6=81��Regu-
latory Mishmash? Competition Law, Facebook and Consumer Protection����������Journal of Eu-
ropean Consumer and Market Law�� ����*��&2/$1*(/2��Facebook and the Bundeskartellamt’s 
Winter of Discontent� �������Competition Policy International�� �KWWSVޒ��ZZZ�FRPSHWLWLRQSROLF\�
LQWHUQDWLRQDO�FRP�IDFHERRN�DQG�EXQGHVNDUWHOODPWV�ZLQWHU�RI�GLVFRQWHQWޓ��ODVW�DFFHVVHG����)HEUX�
DU\�������
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)LUVWO\��ZK\��LQ�VSLWH�RI�WKH�DIRUHPHQWLRQHG�OLPLWV��GRHV�WKH�(XURSHDQ�OHJLV�
ODWRU�VWLOO�JLYH�LW�VXFK�D�SURPLQHQW�UROH"�$�SRVVLEOH�UHDVRQ�RI�WKH�LPSRUWDQFH�DW�
WULEXWHG� WR�FRQVHQW�PD\� OLH� LQ� WKH�ZD\�GDWD�SURWHFWLRQ�KDV�HYROYHG� LQ�(XURSH��
7KH� ULJKW� WR� WKH� SURWHFWLRQ�RI� SHUVRQDO� GDWD� KDV� EHHQ�GHYHORSHG� LQ� WKH� IXQGD�
PHQWDO� ULJKWV� VFHQDULR�DQG�KDV�EHHQ� IUDPHG�DV�D� IXQGDPHQWDO� ULJKW�E\� WKH�8(�
FKDUWHU� RI� IXQGDPHQWDO� ULJKWV� �DUW�� �������7KH�(XURSHDQ� OHJLVODWRU� KDV� WKHUHIRUH�
VKDSHG�GDWD�SURWHFWLRQ�DV� WKH�VXEMHFW�RI�DQ� LQGLYLGXDO� ULJKW�� WKXV�GUDZLQJ� LW� WR�
WKH�UHDOP�RI�SHUVRQDOLW\�ULJKWV��ZKLFK�DUH��LQGHHG��ULJKWV�RI�WKH�LQGLYLGXDO�SHUVRQ��
7KH�XQGHUO\LQJ�DVVXPSWLRQ�LV�WKDW�GDWD�SHUWDLQ�WR�WKH�LQGLYLGXDO�WKH\�UHIHU�WR�DQG��
WKHUHIRUH�� LQGLYLGXDO� FRQVHQW� LV� QHHGHG� WR� SURFHVV� WKHP�� ,Q� RWKHU�ZRUGV�� HYHQ�
ZLWKRXW�DGRSWLQJ�DQ�RXWULJKW�SURSULHWDU\�PRGHO�ZLWK�UHJDUG�WR�SHUVRQDO�GDWD��LI�
WKH�SURWHFWLRQ�RI�SHUVRQDO�GDWD�LV�WKH�VXEMHFW�RI�DQ�LQGLYLGXDO�ULJKW��WKHQ�WKH�FRQ�
VHQW�RI�WKH�ULJKW¶V�KROGHU�LV�QHFHVVDU\�IRU�LQWUXVLRQV�WR�EH�OHJLWLPDWH�DQG��WKHUH�
IRUH��IRU�WKH�GDWD�WR�EH�SURFHVVHG��

6HFRQGO\��DV�ZH�KDYH�VHHQ��LQ�VSLWH�RI�WKLV�LPSRUWDQFH��WKH�(XURSHDQ�OHJLVOD�
WRU�LV�ZHOO�DZDUH�RI�WKH�ZHDN�HIIHFWLYHQHVV�RI�FRQVHQW�WR�SURWHFW�WKH�LQWHUHVWV�LQ�
YROYHG�LQ�GDWD�SURFHVVLQJ�DQG�WKXV�VHWV�IRUWK�VWULFW�OLPLWV�WR�WKH�UROH�RI�FRQVHQW��
:KDW�DUH� WKH� UHDVRQV�RI� WKHVH� OLPLWDWLRQV"�$W� ILUVW� VLJKW�� WKH�UHDVRQ� OLHV� LQ� WKH�
SURWHFWLRQ�RI�WKH�LQGLYLGXDO�GDWD�VXEMHFW�RU�FRQVXPHU��7KLV�FDQ�EH�UHDG�DV�D�UH�
VSRQVH�WR�WKH�SULYDF\�SDUDGR[��DV�GDWD�VXEMHFWV�KDYH�OLPLWHG�UDWLRQDOLW\�ZKHQ�LW�
FRPHV�WR�SURWHFWLQJ�WKHLU�GDWD��WKH�ODZ�VWHSV�LQ�WR�SURWHFW�WKH�LQGLYLGXDO��ERWK�E\�
SURYLGLQJ� IRU� FRQGLWLRQV� RI� WUDQVSDUHQF\� DQG�� LQ� VRPH� FDVHV�� E\� OLPLWLQJ� tout 
court� WKH� SURFHVVLQJ��8QGHU� WKLV� SHUVSHFWLYH�� FRQVHQW� LV� QRW� DGHTXDWH� EHFDXVH�
WKH�LQGLYLGXDOV�DUH�QRW�LQ�WKH�FRQGLWLRQ�WR�JLYH�D�IXOO\�DZDUH�FRQVHQW��+RZHYHU��
WKHUH� LV�DOVR�DQRWKHU� UHDVRQ�ZK\�FRQVHQW� LV� OLPLWHG��ZKLFK�KDV� WR�GR��QRW�ZLWK�
WKH�SURWHFWLRQ�RI�WKH�LQGLYLGXDO��EXW�ZLWK�WKH�SURWHFWLRQ�RI�VRFLHW\��$V�ZH�KDYH�
VHHQ��LQ�VRPH�FDVHV�FRQVHQW��HYHQ�LI�LW�LV�IXOO\�LQIRUPHG��VSHFLILF�DQG�WKHUH�LV�QR�
TXDOLILHG�SRZHU�LPEDODQFH��FDQQRW�FRQVWLWXWH�D�OHJLWLPDWH�EDVLV�IRU�SURFHVVLQJ��
PHDQLQJ�WKDW�GDWD�FDQQRW�EH�SURFHVVHG��WKLV�LV�WKH�FDVH�ZKHQ�WKHUH�LV�QR�DOWHUQD�
WLYH�WR�DFFHVV�DQ�HTXLYDOHQW�JRRG�RU�VHUYLFH��7KLV�OHDGV�WR�D�GLUHFW�OLPLWDWLRQ�WR�
FRQVHQW��EXW�LQGLUHFWO\�LW�OLPLWV�WKH�SRVVLELOLW\�WR�SURFHVV�GDWD�LQ�LWVHOI��7KH�SXU�
SRVH� RI� VXFK� D� OLPLWDWLRQ� LV� QRW� RQO\� WKH� SURWHFWLRQ� RI� WKH� LQGLYLGXDO� �ZKR� LV�
XVXDOO\�QRW�GLUHFWO\�DIIHFWHG�E\�WKH�SURFHVVLQJ�RI�ELJ�GDWD���EXW�LV�WKH�SURWHFWLRQ�
RI�VRFLHW\�IURP�WKH�ULVNV�WKDW�WKH�PDVV�SURFHVVLQJ�RI�SHUVRQDO�GDWD�SRVHV�WR�WKH�
FRPPXQLW\��DV�PHQWLRQHG�� WKHVH�DUH� LQGHHG� WKH�PDLQ�ULVNV� WKDW�GDWD�SURWHFWLRQ�

 
 

���6��52'27¬��Data Protection as a Fundamental Right�� LQ�6��*87:,57+�<��328//(7�3��'(�
+(57�&�� '(� 7(5:$1*1(�6�� 128:7� �HGV���� Reinventing Data Protection� �%HUOLQ� ������� ���� 0��
7=$128��Data protection as a fundamental right next to privacy? ‘Reconstructing’ a not so new 
right�������������International Data Privacy Law������*��*21=$/(=�)867(5��The Emergence of 
Personal Data Protection as a Fundamental Right of the EU��%HUOLQ��������
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UHJXODWLRQ�DW�ILUVW�LQWHQGHG�WR�DGGUHVV��8QGHU�WKLV�SHUVSHFWLYH��FRQVHQW��HYHQ�LI�LW�
LV�JLYHQ�E\�VRPHRQH�ZKR�LV�SHUIHFWO\�DZDUH�RI�ZKDW�WKH\�DUH�GRLQJ��VKRXOG�KDYH�
QR�UROH�DV�WKH�LQWHUHVWV�DW�VWDNH�DUH�QRW�WKRVH�RI�WKH�LQGLYLGXDO��,QGLYLGXDO�FRQ�
VHQW�LV�MXVW�QRW�WKH�ULJKW�WRRO�WR�DGGUHVV�WKHVH�LVVXHV�EHFDXVH�XQGHU�WKLV�SHUVSHF�
WLYH�WKH�DLP�LV�WR�OLPLW�WKH�FROOHFWLRQ�RI�GDWD�LQ�RUGHU�WR�SURWHFW�VRFLHW\�PRUH�LQ�
JHQHUDO��

,W�FDQ�EH�GRXEWHG��KRZHYHU��WKDW�OLPLWLQJ�SHUVRQDO�GDWD�SURFHVVLQJ�XQGHU�GDWD�
SURWHFWLRQ�ODZ�LV�DOZD\V�WKH�ULJKW�WRRO�WR�DGGUHVV�DOO�RI�WKHVH�SUREOHPV��7DNLQJ�
WKH�H[DPSOH�RI�GLVFULPLQDWLRQ� �ZKLFK� LV�RQH�RI� WKH�PDLQ� ULVNV�DVVRFLDWHG�ZLWK�
GDWD�SURWHFWLRQ���LI�ZH�IHDU�WKDW�GDWD�SURFHVVLQJ�FRXOG�OHDG�WR�GLVFULPLQDWH�SDUWV�
RI�VRFLHW\��LW�LV�FOHDU�WKDW�WKH�GHFLVLRQV�UHJDUGLQJ�WKH�SURFHVVLQJ�FDQQRW�EH�OHIW�WR�
WKH� FRQVHQW� RI� LQGLYLGXDO� GDWD� VXEMHFWV��+RZHYHU�� LW� FDQ� EH� GRXEWHG� WKDW� GDWD�
SURWHFWLRQ�ODZ�LV�WKH�ULJKW�WRRO�WR�DGGUHVV�WKH�LVVXH��,I�WKH�DLP�LV�WR�SUHYHQW�GLV�
FULPLQDWLRQ��LW�LV�QHFHVVDU\�LQ�WKH�ILUVW�SODFH�WR�VSHFLI\�ZKDW�WKH�GLVFULPLQDWRU\�
UHVXOWV�WR�IRUELG�DUH��KRZHYHU��WKLV�LV�WKH�GRPDLQ�RI�DQWL�GLVFULPLQDWLRQ�ODZ��QRW�
RI�GDWD�SURWHFWLRQ�ODZ��3XW�DQRWKHU�ZD\��LI�WKH�DLP�LV�WR�SUHYHQW�GLVFULPLQDWLRQ��
XVLQJ�GDWD�SURWHFWLRQ�ODZ�WR�OLPLW�WKH�FROOHFWLRQ�RI�SHUVRQDO�GDWD�ULVNV�WR�OHDG�WR�
D�EODQNHW�SURKLELWLRQ�WR�WKH�SURFHVVLQJ�DQG�SUHYHQWV�D�WUDQVSDUHQW�GLVFXVVLRQ�RQ�
ZKDW�DUH�WKH�GLVFULPLQDWRU\�UHVXOWV�WR�IRUELG��7KHUHIRUH�QRW�RQO\�WKH�UROH�RI�FRQ�
VHQW��EXW�DOVR� WKH� UROH�RI�GDWD�SURWHFWLRQ� ODZ�VKRXOG�EH� UHDVVHVVHG�FRQVLGHULQJ�
ZKHWKHU�RWKHU�ERGLHV�RI�ODZ�DUH�EHWWHU�VXLWHG�WR�DGGUHVV�WKH�ULVNV�VWHPPLQJ�IURP�
GDWD�SURFHVVLQJ��

7KLV� OHDGV� WR� D� ILQDO� FRQFOXVLRQ�� :KHQ� DVVHVVLQJ� WKH� UROH� RI� FRQVHQW�� LW�
VKRXOG�DOZD\V�EH�ERUQH� LQ�PLQG�ZKDW� WKH�SURWHFWHG� LQWHUHVWV�DUH�DQG�ZKDW� WKH�
ILQDO�UHVXOWV�WKDW�WKH�OLPLWV�WR�WKH�UROH�RI�FRQVHQW�OHDG�WR��7KH�GHEDWH�RQ�WKH�UROH�
RI�FRQVHQW�RIWHQ�IRFXVHV�RQ�ZKHWKHU�LW�DPRXQWV�RU�QRW�WR�D�FRQWUDFW�DQG��WKHUH�
IRUH��RQ�ZKHWKHU�GDWD�FDQ�EH�FRQVLGHUHG�DV�D�WUDGHDEOH�FRPPRGLW\�WKDW�FDQ�FLU�
FXODWH�E\�PHDQV�RI�WKH�GDWD�VXEMHFWV¶�FRQVHQW�����'XH�WR�UHDVRQV�WKDW�UHJDUG�QRW�
RQO\�WKH�SURWHFWLRQ�RI�LQGLYLGXDOV��EXW�WKH�SURWHFWLRQ�RI�VRFLHW\�PRUH�LQ�JHQHUDO��
WKH� OHJLVODWRU�FDQ�GHFLGH� WR� IRUELG� WKH�³WUDGH´�RI�SHUVRQDO�GDWD�E\� OLPLWLQJ� WKH�
UROH�RI�FRQVHQW�DQG�SURKLELWLQJ�W\LQJ�SUDFWLFHV��7KLV�SURKLELWLRQ�FDQ�EH�UHDG�DV�D�
PHDQV�WR�SURWHFW�WKH�IXQGDPHQWDO�ULJKW�WR�GDWD�SURWHFWLRQ��8QGHU�WKLV�SHUVSHFWLYH�
WKHUH� LV� QR� VSDFH� IRU� FRQVXPHU� DQG� FRPSHWLWLRQ� ODZ��ZKLFK� QHHG� D�PDUNHW� WR�
 
 

�� �2Q� WKH� LVVXH� RI� XVLQJ� SHUVRQDO� GDWD� DV� FRXQWHU�SHUIRUPDQFH� VHH� &�� /$1*+$1.(�0��
6&+0,'7�.(66(/��Consumer data as consideration����������Journal of European Consumer and 
Market Law�������$��'(�)5$1&(6&+,��La circolazione dei dati��IQ��������II���$��0(7=*(5��Data 
as Counter-Performance: What Rights and Duties do Parties Have?����������Journal of Intellec-
tual Property, Information Technology and Electronic Commerce Law�� ��� *��5(67$�9��=(12�
=(1&29,&+��Volontà e consenso nella fruizione dei servizi in rete�� LQ�Riv. trim. dir. e proc. civ���
���������������II���9��5,&&,872��La patrimonializzazione dei dati personali. Contratto e mercato 
nella ricostruzione del fenomeno, LQ�Il diritto dell’informazione e dell’informatica������������������
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UHJXODWH��DV��VLPSO\�SXW� LW�� WKHUH� LV�QRW�PDUNHW� �DV�D�PDUNHW�RI�SHUVRQDO�GDWD� LV�
IRUELGGHQ���+RZHYHU�� GDWD�SURWHFWLRQ� ODZ�DLPV� DW� SURWHFWLQJ�QRW�RQO\� WKH� IXQ�
GDPHQWDO�ULJKW� WR�GDWD�SURWHFWLRQ��EXW�DOVR� WKH�IUHH�PRYHPHQW�RI�SHUVRQDO�GDWD�
�DUW�����*'35���H[FOXGLQJ� IURP� WKLV�SURWHFWLRQ� WKH�SURFHVVLQJ�RI�GDWD� IRU�HFR�
QRPLF�SXUSRVHV��DQG��WKHUHIRUH��WKH�SRVVLELOLW\�WR�GHYHORS�D�PDUNHW�RI�SHUVRQDO�
GDWD�� ZRXOG� PHDQ� WR� H[FOXGH� D� VLJQLILFDQW� SDUW� RI� WKH� LQWHUHVWV� WKDW� WKH� IUHH�
PRYHPHQW�RI�SHUVRQDO�GDWD�UHIHUV�WR��,QGHHG��WKH�*'35�GRHV�QRW�FOHDUO\�IRUELG�
W\LQJ�SUDFWLFHV��DUW�����SDUD����DQG�WKLV�LV�QRW�E\�FKDQFH��WKH�UXOH�LQ�TXHVWLRQ�ZDV�
ZLGHO\�GLVFXVVHG�GXULQJ�WKH�SUHSDUDWRU\�ZRUNV�DQG�D�SUHYLRXV�SURSRVDO�SURYLG�
LQJ�IRU�D�EODQNHW�SURKLELWLRQ�ZDV�GLVFDUGHG�����7KHUHIRUH��DV�GDWD�FDQ�EH�WUDGHG�
�HYHQ� WKRXJK� XQGHU� WKH� OLPLWV� WKDW� ZH� KDYH� SUHYLRXVO\� VHHQ��� FRQVXPHU� DQG�
FRPSHWLWLRQ� SURWHFWLRQ� SUREOHPV� GR� DULVH� DQG� FDQQRW� EH� LJQRUHG�� LW� LV� IRU� WKH�
EHQHILW� RI� GDWD� VXEMHFWV�FRQVXPHUV� WR� DFNQRZOHGJH� WKLV� RSHQO\� DQG� WR� SXW� LQ�
SODFH� WKH� QHFHVVDU\� VDIHJXDUGV�� ,QVWHDG� RI� GHQ\LQJ� WKH� H[LVWHQFH� RI� D� PDUNHW�
ZKLFK� WKH� ODZ�GRHV�QRW� IRUELG�� LW� LV�EHWWHU� WR� UHJXODWH� LW�XVLQJ�DOO� WKH�DYDLODEOH�
DQG�UHOHYDQW�WRROV��

 
 

���(XURSHDQ�3DUOLDPHQW��&RPPLWWHH�RQ�&LYLO�/LEHUWLHV��-XVWLFH�DQG�+RPH�$IIDLUV��'UDIW�5HSRUW�
���'HFHPEHU�����������������&2'���DPHQGPHQW�QR������ZKHUH�WKH�3DUOLDPHQW�SURSRVHG�WR�DGG�
WKH�IROORZLQJ�SDUD��WR�DUW�����³7KH�H[HFXWLRQ�RI�D�FRQWUDFW�RU�WKH�SUHYLVLRQ�RI�D�VHUYLFH�PD\�QRW�EH�
PDGH�FRQGLWLRQDO�RQ�WKH�FRQVHQW�WR�WKH�SURFHVVLQJ�RU�XVH�RI�GDWD�WKDW�LV�QRW�QHFHVVDU\�IRU�WKH�H[H�
FXWLRQ�RI�WKH�FRQWUDFW�RU�WKH�SURYLVLRQ�RI�WKH�VHUYLFH�SXUVXDQW�WR�$UWLFOH������E�´��7KH�SRVLWLRQ�H[�
SUHVVHG�LQ�WKLV�ZRUN�LV�QRW�KRZHYHU�FRPPRQO\�DFFHSWHG�DW�WKH�(XURSHDQ�OHYHO��WKH�$UW�����:RUN�
LQJ�3DUW\�ILUPO\�H[FOXGHV�WKDW�GDWD�FDQ�EH�XVHG�DV�D�FRXQWHU�SHUIRUPDQFH�WR�DFFHVV�D�JRRG�RU�VHU�
YLFH��Guidelines on consent �IQ�������6HH�DOVR�� LQ� WKH� VDPH�GLUHFWLRQ�DV� WKH�:RUNLQJ�3DUW\��-�3��
$/%5(&+7��The EU’s New Data Protection Law - How a Directive Evolved Into a Regulation�
�������������Computer Law Review International����������


