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1 The changingimage and structure of international law

The aim of this contribution is to investigate the way immunity is affected by the evolution of international law.
Given the diversification of actors operating in the international arena, the investigation focuses on the extension
of immunity to private actors exercising public authority. In particular, the investigation will introduce the
concept of delegation of public authority, in the context of hybridisation between public and private. It will
focus then on the content of the activity as a paradigm to guide the extension of state immunity, through a
presumption of non applicability.

Years ago, the former President of the International Court of Justice (IC]), Judge Higgins, affirmed that
“international law has to be identified by reference to what the actors (most often states) [...] believe normative in their
relations with each other”.! Understanding the evolution of contemporary international law necessarily requires
us to consider the role played by various actors with reference to the structure and the contents of international
law.

In this regard, the traditional picture of international law describes states as the “normal types” of legal
persons and the primary subjects of the international community.? However, the beginning of the twentieth
century witnessed a gradual reshaping of this idea together with that of international society.?

The first sign of this evolution was the development of intergovernmental organisations that, at an early
stage, were essentially instruments of states” collective action, lacking international legal personality.* Later,
after the Second World War, with the birth of the United Nations and the creation of new intergovernmental
organisations, the new institutions became more autonomous and acquired their own obligations and rights.>
The post-war period witnessed as well the phenomena of “fragmentation” and “informalization” of the newly
formed international governmental organisations (IGOs). As Benvenisti pointed out these phenomena have
been a by-product of the tendency of states to “ensure that IGOs remain subservient to their interests, but also
to avoid broad, integrative agreements whenever possible and opt for a large number of narrow agreements
that are functionally defined [...] and circumscribe [IGOs] authority whenever its creation is unavoidable”.®

Then, in the last decades, technological and commercial developments have changed the way in which
international affairs are managed. Such a change has taken place in order to face what Dominicé defined one of
the major challenges of our time; i. e. the necessity of advancing global coordinated responses to global problems
that cannot find solutions at the national level.”

In this regard, due to the emergence and growing influence of new entities at the international level, includ-
ing private international corporations performing cross-borders activities, the original structure of international
law has started to be challenged by what is generally referred to as global governance or transnational law. This
latter term, for instance, first coined by Philip Jessup in 1956, has been used in order to describe the law that
transcends or crosses borders and that it is not necessarily created and enacted by states.?
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The new phenomena described by global governance have paved the way for the appearance of new en-
tities known as ‘non-state actors’ in international legal scholarship.’ This notion includes all those actors in
international relations that are not states: international organisations, individuals, international corporations,
non-governmental organizations (NGO) and even transnational criminal organisations.'? From a legal perspec-
tive, the evolution of international relations in a more transnational dimension and the emergence of new actors
have certainly questioned the traditional legal framework based on state-made sources like treaties and custom.
The presence of new entities and their impact in the regulation of cross-border affairs have led to the softening
of international law instruments previously conceived only in formalistic terms. This is mainly due to the rise
of new fields of global activities such as international trade, food, health and environment regulation.!!

In this regard, some scholars have expressed the necessity of a complete rethinking of the doctrine of sources
of international law, as the traditional version is now considered outdated and inadequate.'?> One proposition
intends to highlight the so-called “effect- (or impact-) based” conception of international law ascertainment,
according to which “in today’s globalised world what matters is whether and how the subjects of norms, rules,
and standards come to accept those norms”.!® In other words, these normative systems can be considered
law based on their authoritative value. In this sense, especially in the context of regulatory bodies that are
not considered lawmakers in the traditional sense, certain rules become law since they permit the exercise of
authority by the actors involved in that particular regulation.

As a consequence, the new articulations of international relations have led legal scholarship to reconsider
the historically narrow scope of international law — conceiving law as a synonym of government — as increasingly
expanding its space of action and turned their attention to the relationship between law and globalisation.
On this subject, it has been suggested that the shift from government to governance in the production of law
— caused by processes of globalisation and the consequent vertical extension of international law as to include
multiple actors other than states — has led to the emergence of informal international law-making processes as
an alternative to more traditional normative schemes.!®

Such vertical extension of international law, along with the ever-increasing recourse to informal and soft-
law-making processes, brought about reflections on the nature of international law and, in particular, on the
boundaries between its public and private domains. Indeed, as already argued by Kelsen, the idea that some
matters ought to be attributed to private ordering while others would need to be the object of public law is
deeply political.!” The issue of the public/private divide has been addressed, from different perspectives, by
the American critical legal studies and part of the feminist scholarship who maintained that such a divide
enables and perpetuates relationships of dominance by relegating them to the private realm.'® This debate has
led some of these authors to question the significance and the role of the public/private divide.

The “publicness” of public international law has been understood for a long time as a feature proper of the
subjects of international law, i. e. the states, which are deemed as the public institution par excellence. Hence, the
publicness of public international law was not necessarily associated to the exercise of authority. The absence of
this latter has in many cases been identified as a defining feature of the international system in which sovereign
states co-exist and interact on the base of consent: a dimension closer to the private law paradigm.!’

However, as pointed out by some authors, the development of international legal order has also been in-
fluenced by the emergence of common, supranational and even global challenges. Sophisticated institutional
structures, aimed at the fulfilment of common and global interests, have appeared with shapes and function-
ing that are quite far from the image of an international order based on horizontal relations informed by state
consent.? Moreover, some authors stressed the importance of the identification of general interests that are
proper of the international community.?! Thus, if on the one hand international law has witnessed an increas-
ing emergence of non-state and private subjects, on the other hand the international legal order has acquired
— at least with regard to some aspects — a “publicness” related no longer to the subjective element, but to the
nature of the processes informed to common interests and confronted with the issue of legitimacy.??

At the same time, the nature and the role of private international law has profoundly mutated as well. While
its traditional space used to be at the outskirts of the national legal orders with the purpose of delineating
their reciprocal boundaries, private international law acquired a more central role. As pointed out by Basedow,
private international law still embodies the function of delineating domestic borders, but it has also become the
“key to the private law of global home affairs in a multi-jurisdictional world”.?3

The public/private divide is hardly identifiable with clearcut distinctions between domains or activities.
The criticisms mentioned before apply to the replication of the divide within the international domain. Indeed,
notwithstanding the mutating actors and their dynamics of interaction at the international level, international
law still reflects a very traditional view of the role of the state. As Chinkin points out, its claim “to universal ap-
plicability assumes a commonly accepted rationale for distinguishing between the conduct of state organs and
that of other entities, which in fact depends upon philosophical convictions about the proper role of govern-
ment and government intervention”.?* The demarcation of the public and private spheres is in many instances
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culturally specific, rendering the adoption of western analytical tools to understand the international regime
questionable.?

Such concerns were already raised by some national governments in the occasion of the revision of the Draft
Articles on State Responsibility of the International Law Commission conducted by the Special Rapporteur
James Crawford.?® For instance, Germany questioned whether the fact that states increasingly entrust persons
outside the apparatus of state organs with tasks normally attributable to a state was sufficiently taken into ac-
count, and suggested that the assumption of governmental functions is rooted in the past rather than in present
conditions. On the same matter, the United Kingdom raised the doubt on the possibility of effectively defining
what constitutes governmental functions within the Draft Articles given that there is no shared understanding
of the concept.?”

Thus, the character of the public/private dichotomy and the “publicness” of public international law are
challenged by the undergoing mutations of the international legal order. Nonetheless, they cannot be wiped
out of the conceptual framework of international law as they still constitute a paradigm loaded of important
consequences. They need to be analysed in the light of the current international system because, as Jouannet
pointed out, even the more “liberal” international law — the contemporary international law of co-ordination
structured on the private law paradigm — is not based on sovereign equality alone, but on democracy and
human rights as well.?® Hence, it appears that the characters of international law and of public international
law might be multifarious and are to be searched not just in the nature of the actors but also in operations that
they undertake.

This leads to the issue of immunity, a traditional domain of substantive international law where nature
of the actors and nature of the activity are of the utmost relevance. The main aim of this contribution is to
investigate the way immunity is affected by this evolution of international law and how immunity should be
framed with reference to private actors exercising public authority. The investigation will introduce the concept
of delegation of public authority, in the context of hybridisation between public and private, focusing then on
the content of the activity as a paradigm to guide the extension of state immunity, through a presumption of
non applicability. The analysis of some relevant national case-law, and of a pending case in front of the ECJ will
serve as support of the analysis for testing its contentions.

2 The exercise of public authority through delegation

The notion of public authority can be analysed from the different perspective of delegation. Indeed, the fo-
cus here is the concept of governmental authority, namely the authority exercised by states as an expression of
their authoritative powers. In this context, the hybridisation between public and private occurs when a state
chooses to delegate to a private actor an activity that the state was originally entitled to perform. From an inter-
national law perspective, the relevance of this practice resides in the fact that the delegated activity is generally
considered as a prerogative of states.

This is a general principle shared by most national legal systems. For instance, in the United States the rule
against delegation provides that authorities with governmental power are to exercise such power themselves
without delegating it to other entities. However, as Lanham explains in his article on the delegation of govern-
mental power to private parties, “the rule is by no means absolute, but it is likely to be applied with greater
vigour where power is delegated to private parties than where the delegation is to an official party.”?’ The
transfer of formerly governmental responsibilities to the private sector has become increasingly popular in the
last decades. The rationale behind delegation is the promise of greater efficiency, lower costs along with the
avoidance of legal entanglements characterising government.

As Lawrence points out, the debate over delegation of governmental power to private entities has mostly
been political in nature. “Indeed, when privatization involves governmental functions, the legal issues are largely sec-
ondary, involving only details. But if [it] involves governmental powers, the legal problems become considerably more
formidable” 3

The exercise of governmental power, in general, and the delegation of such power to private entities, in
particular, inevitably raises the issue of determining which powers are governmental and which are not. Most
powers and functions exercised by a government could be undertaken by private actors.’! Nonetheless, some
powers have been identified as essentially governmental: rulemaking, adjudication of rights, seizure of person
or property, licensing and taxation.3> Common to these powers is the element of coercion that is uniquely based
on the public authority. Whereas such powers, when exercised by private actors, are generally based on consent
(contract) or ownership of property.>>

The term delegation has been defined as a “transfer of authority, whereby the exercise of power is conveyed
from a governmental actor to a private entity in such a way as to confer the private delegate a degree of legiti-
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macy of action”.3* This means that the external private actor that exercises authority is authorized to do so by
an act issued by a delegating public body that is originally entitled to exercise that authority. Abbott, Snidal,
Slaughter and others offer a definition that looks at the consequences of the transfer, according to which dele-
gation consists in a grant of authority to implement, interpret and apply the rules and, interestingly, “possibly
make further rules”.%

A good example that illustrates the process of delegating governmental authority is represented by the out-
sourcing of security activities to private military contractors. These private corporations are often used by states
in armed conflict, prolonged military occupation, peacekeeping, and territorial administration in post-conflict
institutional building and intelligence gathering.3® Other examples of delegation of governmental power are
that of airline companies, which exercise functions of immigration control, or private companies running de-
tention facilities.

The increasing number and diversity of private actors empowered to exercise elements of governmental
authority through delegation is raising the level of difficulty in the elaboration of a criterion to identify them.
They operate in many different areas, and different are also the legal systems by which they are regulated. As
pointed out by Momtaz, “if it is true that the common characteristic of these entities is that they enjoy a legal personality
separate from that of the State, this does not mean that their other characteristics are not highly diverse”.3’ According to
the International Law Commission (ILC), there are some factors that may be considered as reliable indicators
for the attribution of the behaviour of such private entities to the state, but they are not alone sufficient. These
may be: the participation of the State in the capital of private entities, or the level of control exercised by the
State over their activities. The ILC maintained that “the most appropriate solution is to refer to the real common
feature which these entities have: namely that they are empowered, if only exceptionally and to a limited extent,
to exercise specified functions which are akin to those normally exercised by organs of the State”.38

Moreover, as pointed out by Abbott, Snidal, Slaughter and others, delegation opens the exercise of govern-
mental power to new actors and new forms of politics in international relations. In particular, private actors
with delegated governmental authority are likely to have their own interests, which are constrained more or
less successfully by conditions imposed on the grant of authority and surveillance.? All these aspects raise
the problem of understanding the link between the delegated private actor and the State. This is particularly
relevant from an international law perspective as it raises many concerns also with reference to the scope of
application of immunity, as it will now be investigated.

3 The question of state immunity in the context of hybridisation between public
and private

The hybridisation between public and private has relevant impact on the application of public international law
norms. Indeed, the uncertainty in discerning public and private often brings confusion when the application
of traditional international law norms comes into play. Focusing on the norm on the jurisdictional immunity
of states, such a norm is intended as an essential part of the recognition of state sovereignty, as well as an
aspect of the (formal) legal equality of states and their duty of non-interference.*’ The recognition of foreign
states’ sovereign powers operates as a protection for the exclusivity of those activities that are considered to
be an exercise of public authority. In this sense, since the regulation of the social life of the state, namely the
exercise of public authority, corresponds to the emanation of public acts, the state has the right to have those acts
recognised by other states, on the ground that they express a prerogative contemplated by international law.*!
Therefore, international law facilitates the performance of public functions by states and their representatives
by providing immunity should they be sued or prosecuted in foreign courts. The law on state immunity in fact
precludes the courts of the forum state from exercising adjudicative and enforcement jurisdiction in certain
cases in which a foreign state is a party. It is therefore clear that the central question here is the possibility of
extending the application of the norm on state immunity to actors that although separate from the state, are
authorised or delegated to exercise elements of public authority.

As maintained by Peters, “immunities are a messy affair”.*> The complexity of this matter can be sensed
throughout its history that see immunities been treated as a matter of “mere grace, comity, or usage”.*> The
judgement of the US Supreme Court, Schooner Exchange v. McFaddon, is treated as the first judicial decision on
the issue of immunity globally. In the case, the Court granted immunity to a French public/national military
vessel as “a matter of grace and comity”.*

This view of immunity can still be found in countries that paradoxically undertook a greater effort of cod-
ification of the matter in domestic statues. Notably, countries of the common law tradition, whereby domestic
statute law often constitutes the primary or even the sole legal basis for judgements concerning immunity. An
example is represented by the judgement Samantar v. Yousuf in which there was no mention whatsoever to
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international law. The only legal basis referenced were the American Foreign Policy Act and the policy of the
State Department.*

The legal nature of immunity was confirmed in 2012 by the judgement of the IC]J, which affirmed that the
application of immunity is a requirement of international law, and that “whether in claiming immunity for
themselves or according it to others, states generally proceed on the basis that there is a right to immunity
under international law, together with a corresponding obligation on the part of other states to respect and give
effect to that immunity” .46

Immunities appear a particularly interesting and important institution to observe the mutations of interna-
tional law. In particular, state immunity constitutes a reflection of the structure of the international legal order.
As affirmed Lady Hazel Fox, any “study of state immunity directs attention to the central issues of the interna-
tional legal system. [...] Ultimately the extent to which international law requires, and municipal legislations
and courts afford, immunity to a foreign state depends on the underlying structure of the international com-
munity”.*’” For these reasons, this contribution focuses on the extension of state immunity to private actors,
whose role in the international arena is gaining momentum.

Immunity is, “after all, an outgrowth of the Westphalian interstate system based on coordination and co-
operation among equal sovereigns”.*® From the international law perspective, immunities (be them of states,
state officials, or international organizations) are meant to protect the legal order, the stability of international
relations, inter-state cooperation, and secure the discharge of public functions of the relevant actors.** How-
ever, the function of immunities, and in particular of state immunity, would be frustrated if applied beyond its
rationale. Indeed, as El Sawah argues, immunity should not be granted “au-dela de sa veritable justification”™ in
order to prevent its degeneration into forms of privileges, unjustifiable in the contemporary international legal
order. Thus, provided that private actors are assuming increasing importance in the international scene, often
undertaking functions formerly exercised by states, how should immunity relate to these emerging situations?

The American doctrine and jurisprudence have started to conceive a new form of immunity called derivative
immunity, enjoyed by private actors when acting in concert with sovereign states.! This extension of immu-
nity is intended to be applied to private corporations and contractors effectively operating “in the shoes of
the sovereign”.>? It is therefore essential to investigate to what extent state immunity can operate beyond its
traditional scope.

State practice is not uniform when considering if “other entities”, namely entities distinct from the state,
can enjoy immunity by default. UK law, for instance, adopts a presumption of non-immunity in these cases.>
This is the approach adopted in the Trendtex case in which it was observed that a court before which the issue
of immunity arises has the responsibility of examining “all the relevant circumstances”.> In the decision, the
tribunal held that the bank at stake had a status outside the government and separate from it, and was a mere
agent not entrusted with any executive powers.>® The presumption of non-immunity is clear when reading the
State Immunity Act which, in defining a foreign state, does not include separate entities.® In the Tsavliris case,
the tribunal had to establish if the Grain Board of Iraq, an entity with independent legal personality, was a
department of the Iraqi Ministry of Trade. The entity was involved in a dispute on the ownership of a cargo of
wheat on a ship. The tribunal concluded that the body was a “separate entity” having its own legal personality,
along with financial and administrative independence, and thus not eligible to invoke state immunity.”” The
court then turned to analyse the activity performed by the entity and reached the same conclusion.

Interesting indications can be drawn by looking at the practice of states without immunity legislation. The
German position is that separate legal entities of foreign states “enjoy no immunity”.>® Thus German courts
operate a preliminary assessment on the structure, status and activities the entity normally performs, insofar
as its separateness from the state is considered the central question.”® In Central Bank of Nigeria, the Frankfurt
Landgericht goes even further by saying that, if the entity possesses independent legal personality, can sue and
be sued in its own name and can acquire property, there is no need to look at whether the entity has been
designed to exercise governmental functions.®’ Only when it constitutes an “integral instrumentality” of the
state, the court has to investigate if the entity actually performs acta jure imperii.°! This extreme position seems
to be mitigated in NIOC Pipeline Contracts when the court, in relation to the exercise of acta jure imperii, held
that if the respondent was a legal person acting on a sovereign basis, it could have in principle enjoyed state
immunity.5?

A different position seems to be held by French jurisprudence, affirmed by the National Iranian Gas Corpo-
ration case, which holds that foreign states, as well as bodies acting under their instructions or on their behalf,
enjoyed jurisdictional immunity for acts of sovereign power (puissance public) and for acts performed in the
interests of a public service.®> However, the separateness of the entity was assessed in Kuwait News Agency, a
press organisation with its own legal personality and independent budget. The Court observed that the pro-
tected interests of the state of Kuwait justifying jurisdictional immunity could not have been infringed by the

acte de gestion of a press agency, even if it was an “emanation of the state”.®
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As for Swiss jurisprudence, the Banco de la Nacion Lima concerned a dispute between a state-owned Peru-
vian bank and an Italian bank over attachments of funds held in Swiss banking institutions. The Court held
that foreign state-owned corporations endowed with their own independent legal personality could not in
principle invoke state immunity, unless they were performing an activity jure imperii.%> Interestingly, the court
expressed its position on an hypothetical situation: “it would hardly be equitable to authorise a bank which
had close financial links with a foreign state to enter into competition at will with private banking undertak-
ings and to conclude international financial transactions, thereby at the same time allowing that entity to invoke
immunity”, and thus, in doing so, escaping the consequences of those transactions. In this case, therefore, the
evaluation hinged on both the status of the entity and the activities performed.

The same position was held by the Italian courts in Consorzio Agrario, but concentrated more on the actions
involved.® Belgian judges also considered both the legal personality and the contractual activity in Vaessen,
when an American employer claimed jurisdictional immunity by virtue of an agreement between Belgium and
the US concerning American military cemeteries managed by the claimant corporation.®”

Therefore, the case law illustrated here suggests that courts tend to reason on both the status of an entity
and the activity performed. In other words, the possibility of granting immunity to entities separated from the
state hinges on a double test. First, the court has to look at the constitution, structure, composition and financial
independence of the entity; second, if the activity involves commercial operations, immunity shall be excluded,
according to the restrictive doctrine. However, it seems that in certain circumstances, the status of the entity
is indicative of the activity performed. Hence a corporation usually acts as a private body and puts in place
contracts as any other private individual. Only specific factual circumstances may lead to an exercise of public
functions and thus open the possibility of granting immunity. Therefore, in order to take into account all the
relevant circumstances, the analysis of the status or personality of the entity seems to be necessary and, in any
event, to be assessed on an ad hoc basis.

4 The content of the activity as a paradigm to guide the extension of state immunity

Even assuming the possibility of extending state immunity to private parties, it is important to establish which
activities can be considered an exercise of governmental authority. International law deals with the identifica-
tion of governmental authority for the ascertainment of state responsibility for internationally wrongful acts,
and in particular for the question of the attribution of conduct. Indeed, if conduct can be attributed to a state
- including their organs and other entities acting on their behalf — that conduct is, in principle, suitable to be
covered by immunity. This section analyses the relevant case law concerned with the extension of immunity to
non-state actors in order to identify the conditions enabling such extension.

For this purpose, the Articles on the Responsibility of States for Internationally Wrongful Acts (ARSIWA)
constitute a useful tool. In particular, what is of interest here is when the state entrusts an external entity to
perform public functions, as addressed by Article 5 of the ARSIWA.?® The term “entity” is intended to reflect
a wide variety of bodies that, though not organs, are empowered by the law of a state to exercise elements
of governmental authority.® The ARSIWA Commentary specifies that the intention of the provision is to give
account to the increasing privatisation of public functions, such as in the case of private security firms contracted
as prison guards and exercising powers of detention and discipline; or the case of private airlines to which states
delegate certain powers in relation to immigration control or quarantine.”

With regard to the notion of governmental authority in particular, it has been noted that there is no con-
sensus on what it constitutes, as the concept tends to depend on a state’s “particular society, its history and
traditions”.”! However, the ARSIWA Commentary tries to identify a set of criteria in order to determine the
elements of governmental authority.”? These are: (a) the content of the powers, (b) the manner in which they
are conferred to the entity, (c) the purposes for which the powers are to be exercised, and (d) the extent to which
the entity is publicly accountable for their exercise.

Although reference to such criteria can be indicative, case law in this context is far from coherent. This is
probably due to the fact that the theoretical exercise of attribution of conduct is based on a posteriori reasoning,
with the consequent difficulty of establishing a priori requirements. This is particularly testified by two cases
decided by the Iran-United States Claims Tribunal that, with reference to the period of the Iranian Revolution
of 1979, was frequently requested to decide if the conduct of private individuals were attributable to the gov-
ernment of Iran. The case Hyatt International Corporation v. Iran dealt with the expropriation of goods belonging
to foreigners by a non-state charitable foundation, the “Foundation for the Oppressed”. The tribunal held Iran
responsible for the conduct and affirmed that the entity was “instrumentally controlled by the Government”.”?
By contrast, in Schering Corporation v. Iran the Tribunal did not consider the activities of a “worker’s council” to-
wards the applicant company as attributable to Iran, since the functions of the entity were confined to represent
the interests of workers before private corporations.”*
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In the same vein, it is worth mentioning a recent case decided in the ambit of investor-state arbitration.
In EDF (Services) Limited v. Romania the arbitral tribunal had to decide upon the attribution of the conduct
of two state-controlled companies and concluded that the activities were not performed as part of delegated
governmental authority by virtue of Article 5 ARSIWA, since the activities were “performed in pursuit of the
corporate object of a commercial company with the view to making profits”.”>

Therefore, case law demonstrates that it is not possible to single out specific criteria in order to clearly iden-
tify a common notion of governmental authority under international law. Moreover, we know that the relation-
ship between states and separate entities is treated differently among jurisdictions. As a result, the evaluation
is left to the courts on a case-by-case basis. Indeed, in the absence of a defined rule and specified requirements,
it is the interpreter that has to look at the merits and take into account “all the relevant circumstances”.”®

Another method to identify the content of the activity performed is to look into the nature and purpose of
such activity. State practice shows that this test is often used in order to distinguish acta jure imperii from acta
jure gestionis, a fundamental prerequisite for the establishment of state immunity.”” In the same vein, in the
very recent case Naku v. Sweden and Lithuania, the European Court of Human Rights (ECtHR) noted, inter alia,
that in order to ascertain the content of the activity, it is essential to look into the substance of it and thus the
duties of an employee at the Swedish embassy in Vilnius were considered only technical and based on a private
contract regulated by Lithuanian law and not a manifestation of Swedish sovereign powers.”® This approach
is also reflected in the UN Convention on Jurisdictional Immunities that refers to both nature and purpose in
order to determine if an activity carried out by the state is commercial or not.””

However, the choice to privilege the nature of the activity or its purpose, or vice versa, may lead to opposite
conclusions. In the Argentine Bonds case, the Italian courts, when evaluating the conduct of the Argentinian
government, concluded in favour of state immunity. The decision was based on the fact that the moratorium
measures adopted by Argentina corresponded to an exercise of its sovereign powers, in relation to the pursued
scope.®? This conclusion has been criticised by the Italian doctrine, insofar as it did not take into consideration
the relevant state practice in this ambit, which, instead, seems to suggest a preference for the nature of the
activity rather than for its purpose.8! The same Italian jurisprudence indicates prevalence for the application
of the “nature test”.8? This is also the position taken in the UN Convention that opted for the primacy of the
nature test and the subsidiarity of the purpose.®®

For the scope of this contribution, it is of particular interest to scrutinise how state practice tends to prefer the
“nature test”, since only when the public nature of a conduct is proven is it possible to establish the immunity
of the state that put in place that conduct.

The “nature test” becomes particularly difficult with regards to “mixed activities”, namely conducts that
present prima facie both public and private features. Here again the famous Trendtex case can be a good starting
point. In that case, the Nigerian government ordered (public action) the Central Bank to suspend the payment
of a supply of cement to private companies (based on a commercial transaction). Although the court did not
explicitly consider the question of mixed activities, it rejected the defence on the basis of immunity without
giving relevance to the fact that the contractual breach derived from a sovereign act.®* The Czarnikov case con-
cerned a supply of sugar that the Polish state-controlled company Rolimpex promised to deliver to the English
corporation Czarnikov. Before Rolimpex had delivered all the sugar, the Polish government imposed a ban on
the exports after predicting a shortage of sugar due to bad weather. During the appeal, the court did not con-
cede state immunity because the company was not an organ of the state and Lord Denning affirmed that even
if Rolimpex was considered a department of the Polish government, the state would have not been granted im-
munity for jurisdiction simply because of its governmental intervention in a commercial transaction.®® In other
words, in such mixed activity, the governmental intervention, a purely public act, would not be relevant for
acknowledging the nature of the conduct.

In the similar case of Congreso del Partido, Cuba unilaterally suspended the supply of sugar to a Chilean
company due to the deteriorated diplomatic relations with the then new president of Chile, Augusto Pinochet.
The central question for the court was: “what is one to make of a case where a state has, and in the relevant cir-
cumstances, clearly displayed, both a commercial interest and a sovereign and governmental interest? To which
is the critical action to be attributed?”% In other words, how is it possible to identify an exercise of sovereign
powers when the conduct presents both public and private activity? The Court concluded that although the
decision to order the ship carrying the sugar not to deliver the rest of the cargo to Chile had been taken for
political non-commercial reasons (public conduct), in this case Cuba acted as the owner of the ship (private
conduct) and therefore was not entitled to immunity.%”

The question of mixed activities was also considered by Swiss courts in Banque Central de la République de
Turquie in which the Central Bank of Turkey was acting as an intermediary between an English bank and a
Turkish bank for the repayment of a loan. The court did not grant immunity to the central bank insofar as the
“the difficult distinction between acta jure imperii and acta jure gestionis was to be made not accordingly to their
purpose but accordingly to the nature of the legal relationship”.3® In other words, it is the nature of the link
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between the state and the individual that is indicative of the essence of the activity and therefore decisive in
the evaluation of state immunity.

The nature of the legal relationship, between the state and the private individual to whom the activity is
delegated, appears of critical importance vis-d-vis immunity. The focus on such relationship excludes any form
of automatic extension of the applicability of the institution. Indeed, the delegation of an activity by the state
does not constitute a reason in itself for vesting the delegated individual with the immunity proper of the state.
The nature of the subject, parameter emerged along with the old conceptualization of the absolute immunity of
sovereign states, is ill-suited to govern the cases explored here as it extends the application of immunity either
too much or not enough. The same is true for the evaluation of the scope, especially in the evaluation of the
“mixed activities”. Thus, the judgement should focus on the nature of the act delegating the activity and on the
nature of the relation between the state and the individual. This judgement cannot be made in a generalized
fashion, but requires a factual and punctual assessment on a case by case basis.

5 Theissue of limiting the immunity of delegated non state actors

As shown in this analysis, the emergence of non-state actors at the international level poses issues of coordi-
nation between the activities performed by these entities and public international law norms. In particular, the
central question is whether or not a norm of classic international law, as in the case of state immunity, can or
should be automatically extended to non-state actors when they are authorised to perform public functions.

A peculiar aspect proper of the law of immunity, that is important to take into account in the analysis of
this matter, is that the discipline of immunity is driven by courts.?’ Unlike other aspects of international law, in
the determination of the law of immunity a crucial role is played not much by the governments of states, their
executive branches, or NGOs as much as it is done by the judiciary. In many cases, NGOs plays an important
part in motivating victims to bring their claims to court as well as in providing them legal counsel, but the
issues at stake are ultimately dealt by courts.

Provided that immunity is one of the most classic legal institutions proper of international law, it is sur-
prising to observe the limited role played by international courts or tribunals on the matter. It is only recently
that the ECtHR and the IC] began to address a number of cases concerning immunity. The ECtHR developed a
limited case-law on the issue of immunity. Particularly relevant is the case-law developed on employment dis-
putes raising the question of immunity of international organizations, which has been heavily relied upon by
national courts of both members to the ECHR and other European countries.” Besides this fortunate case-law,
a couple of judgements of the ECtHR have been the object of a horizontal interaction with the ICJ,”! which was
respectively cited “as authoritative” by the ECtHR.”

However, besides this limited and only recently developed role assumed by the two aforementioned inter-
national courts, the discipline of state immunity is primarily a matter of domestic courts. Given the customary
nature of the law of state immunity,’® national courts considerably rely on foreign cases for the decision of the
issue at hand.” This pattern appears quite unusual in international law, and this is arguably due to the fact
that immunity becomes a question when a controversy is brought before a national court. Thus, as pointed out
by some scholars,”> domestic case-law becomes relevant in the development of international law of immunities
under at least three aspects. First, domestic judgements may develop state practices and/or be pronouncements
of opinio iuris, therefore constituting the basis of an international customary law.”® Second, domestic court de-
cisions may amount to “subsequent practice” for the interpretation of treaty law — in the sense of Art. 31(1)(b)
of the Vienna Convention on the Law of Treaties —as well as for the “interpretation” of international customary
rules. Third, pursuant to Art. 38(1)(d) of the IC] Statute, domestic “judicial decisions” constitute a “subsidiary
means for the determination of rules of law”.

Hence, given the paramount role that national judicial decisions play in the determination and development
of the international law of state immunity, it appears that domestic courts are, indeed, the principal arenas
where the issue of the extension of immunity has to be addressed

The relevance of this point can be illustrated through a case decided by the Tribunal of Genoa, Italy in
2012.%7 The case concerned the activity of naval classification societies, namely private corporations to which
flag states delegate the technical surveys required to assess the seaworthiness of ships. In February 2006, after a
technical failure, a Panama-registered vessel sank in the Red Sea, causing the death of more than 1,000 people.
After the incident, the victims’ relatives initiated a legal action against the classification society — based in
Italy — responsible for the technical checks and entrusted by the Panamian maritime administration to carry
out the relative surveys. The Italian judges concluded in favour of the classification society, declaring that the
company had the right to be granted immunity from the Italian jurisdiction on the ground that, for the activities
considered, it acted on behalf of a foreign state, Panama, being delegated by it.
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Although it is not possible here to discuss the numerous legal questions that led to that decision, this case
shows how the tribunal extended the application of a norm of public international law, originally meant for
states as primary addressees, — to a private actor. This approach has three main direct consequences: (1) the risk
of substantially jeopardising the legal protection of the subjects suffering the wrongful conduct; (2) an increased
difficulty in exercising an effective judicial control on the activities performed by non-state actors; and (3) more
generally, the risk of generating incoherence in the application and interpretation of public international law
norms.

The controversy was raised again before the Tribunal of Genoa, which in September 2018 lodged a request
for a preliminary ruling of the European Court of Justice (ECJ]) in order to assess whether the activities of
the naval certification societies are to be qualified as administrative matters or as civil and commercial.”® The
qualification of the matter at hand requested by the Italian Tribunal has a double implication. On the one hand,
if the activities of the certification societies are deemed as civil or commercial matters, the Regulation (EC) No
44/2001 would find application to the case establishing the jusrisdiction of the Italian judge.”” On the other
hand, if the matter is qualified as administrative, the abovementioned Regulation would not find application
and the jursdiction of the Italian judge will be waived by granting jurisdictional immunity to the classification
societies.

Hence, the grant of immunity to the non-state actors is dependent on the qualification of their activities
delegated by the Panamian state as “administrative”, i. e. expression of governmental authority, or as “civil and
commercial matters” falling in the category of acta iure gestionis. The notion of “civil and commercial matters” of
the Regulation has been understood by the Court as authonous, and to be interpreted in the light of the general
principles common to the national legal systems and of the Regulation itself.!"’ The extension of such notion
to a specific case is determined by the elements characterizing the type of legal relations between the actors
involved.10! In the case at hand, the nature of the relation between the Panamian state and the classification
societies might be considered differently depending on whether the societies were performing classification or
a certification activities.!?

In order to avoid the automatic application of a norm of public international law to a subject that is not di-
rectly considered as part of this normative system, a solution may consist in the establishment of a presumption
of non-applicability, that should be applied by national courts.

In other words, it is possible to suggest that when legal practitioners face the question of whether or not
applying a norm of public international law to non-state actors, they should start with the assumption that
these entities are per se not entitled to enjoy public international law norms. This is not to say that the ultimate
result would exclude the application of the norm in every case. Rather, a careful consideration of all the relevant
factual circumstances may deny or confirm the suitability of such application.!%

In civil procedure, the concept of presumption has a definite meaning. In particular, it is a rule according to
which given a certain fact — known as primary fact — then another fact — the presumed fact — will also be taken
as proved, unless evidence is provided by the opponent to rebut the presumption or contradict the presumed
fact.!®* For instance, it is considered as a general presumption that all documents, whether ancient or modern,
whether formal or informal, were drafted on the date written on the document.!?®> According to another com-
mon law rule, a person who has disappeared and no one has heard from for seven years by those most likely to
have heard from him is presumed dead.1% In the same vein, the Italian Civil Code provides, for instance, that
if the current owner has owned the same object in the past, it is presumed that he has also been the owner in
the intermediate period.!”” These are all examples of a particular form of presumption, namely the presump-
tion juris tantum, according to which the primary fact shifts the burden of proof of the presumed fact to the
respondent who must provide evidence to disprove it.!% The three main characteristics of this presumptions
are: (1) they derive from law, (2) they apply to a class a set of conditions which are fixed and uniform, (3) they
are drawn by court, and in the absence of opposing evidence they are conclusive for the party in whose favour
they operate.!?”

Indeed, it is necessary to establish which facts can be referred to when a court has to decide whether or not a
non-state actor can be considered to be acting as a state and therefore entitled to enjoy public international law
immunity. According to this reasoning, for the purpose of the application of international law, a private entity
shall be presumed not to be an integral part of the state — or a state organ — even when it exercises elements of
public authority. As a result, the responding private actor must provide evidence that it is in fact acting as an
organ of the state, exercising elements of the governmental power delegated by the latter. This method would
guarantee that only when precise factual circumstances are proved, the court should operate the extension
of a public international law norm to a non-state actor. This approach seems to be confirmed by the above-
mentioned UK State Immunity Act that, for the purpose of the application of state immunity, does not include
separate entities in the notion of a state, even if they exercise public authority.!!? Also the case law analysed
in the previous paragraphs shows how courts tend to primarily reason on the status of the entity and only
when the entity is considered to be an integral part of the state do they turn to evaluate the features of the
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activity involved. In this sense, it may be recalled that in the Central Bank of Nigeria, German courts affirmed
that independent separate entities in principle enjoy “no immunity”.!1

This restrictive approach to the extension of immunity appears to be adopted by the EU as well. With regard
to the protection of the activities conducted by naval classification societies delegated by states, Recital 16 of
Directive 2009/15/EC adopts a restrictive approach in the extension of immunity to the delegated non-state
actors. It explicitly excludes the possibility of extension of immunity, “which is a prerogative that can only be
invoked by Member States as an inseparable right of sovereignty and therefore that cannot be delegated”.!1?

Doubts on the validity of Recital 16 might be raised in the case concerning the responsibility of the naval
classification societies on the ground that it has not been transposed in the relevant national legislation, i. e.
the Italian legal system. However, the role of recitals is not to set forth a normative precept, but to state the
act’s validity and to provide for the principles essential for interpreting the normative content of the act.!'®
The ECJ has repeatedly expressed itself on the matter stating that the recital may resolve the ambiguity where
the operative provision is not clear,''* and that it can help to explain the purpose and intent behind the legal
instrument, determining the scope of the act.!’> Hence, the function of a recital is not to provide for a normative
provision itself but to explicit the purposes and the scope of the entire act.!® It follows that the material and
punctual transposition of the single recital in a national provision is irrelevant for its applicability, and that the
Directive 2009/15/EC - in its transposition in the Italian legal system —is to be read in the light of the restrictive
approach to the extension of immunity stated in its Recital 16.'”

Thus, immunity is a prerogative proper of sovereign states that in order to be extended to a non-state actor
would require to prove its exercise of governmental power as delegated by the state. In other words, the main
focus is on the nature of the link between the state and the entity. In fact, it would be too burdensome for any
party other than the private actor to prove this link; therefore, it is the party that seeks to resort to international
law that has to prove such relationship.

6 Conclusions

As seen, state courts are looking for a proper guidance in order to avoid the dangers of an automatic extension
of immunity to non-state actors.

In the context of the new picture of international law that has been canvassed there are good reasons for
applying a presumption of non-applicability of state immunity to non state-actors delegated to the exercise of
public authority.

The first reason has to do with the effectiveness of the “rule of law”. Indeed, from the perspective of classical
international law states are understood as a unitary entity with a uniform legal opinion. This conviction is a
by-product of the principle of the rule of law that requires states to be organized pursuant to the principle of
separation of powers, with the judiciary branch completely separated from the executive. However, this sep-
aration is sometimes not as neat as it is supposed to be. This separation might become particularly blurred in
cases concerning state immunity, where there is a “tendency of some courts to defer to the assessment of the
executive branch when deciding whether to grant immunity or not”.!!® In these cases there is an actual risk
that the assessment made by the executive is based more on foreign policy considerations rather than consid-
erations derived from the rule of law principle, with the risk of provoking an effect of judicial self-restraint.
The introduction of the presumption of non-applicability would limit the effects of such self-restraint to the
extent that, regardless of the relevance of the private actors involved, immunity will not operate unless proven
in court.

From a second perspective, the presumption of non-applicability is coherent with the idea that the public-
ness of international law should be preserved: indeed the element of “publicness” that might be present in the
facts of a hypothetic case would need to be identified and proven in the proceeding. Moreover, considering that
we are dealing with cases where state immunity might be extended to private actors, the presumption appears
essential to enable a pondered adaptation of an institution of classic public international law to the mutating
international legal order. As said, in the evolution from absolute to relative immunity, with the distinction be-
tween acts iure imperii and iure gestionis, the legal institution remains strongly anchored to the state as the subject
of the act. Hence, an automatic application of immunity to non-state actors would be alien to the logic under-
pinning the institution. In fact, it would denature its function, with the risk to produce effects that go beyond, or
are even incompatible, with its rationale. Instead of granting stability of international relations and inter-state
cooperation, this extension of immunity carries along the potential effect of granting privileges to private enti-
ties that are unjustified in the international legal order.!!¥ Furthermore, the presumption of non-applicability
is coherent with the changing image of international law characterized by the emergence of phenomena of pri-
vate governance. The increasing heterogeneity of actors along with the new structure that international law is
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assuming requires a careful adaptation of the classical institutions developed within the Westphalian paradigm
of international law, preventing any automatic application of the classic institutions to the new context and to
new subjects therein.

A third reason has to do with the nature element. If the automatic application of immunity to an exercise of
public authority by the state is justified by the nature of the state, it follows that whenever the public authority
is delegated to a non-state actor it is no longer automatically covered by the nature-derived immunity. On
the contrary, it would require an evaluation of the imperative character of the act that will need to be proven
genuinely governmental. Such character cannot be assumed when the actor is not a state and imposes a factual
and punctual analysis of the case in order to evaluate the possibility to extend the immunity to the delegated
subject.

A fourth and last aspect is worth of consideration. An automatic extension of immunity to private subjects
appears highly incoherent with the development that international public law has undergone in the recent
decades. Indeed, the efforts of constitutionalization and democratization of the international legal system,!?
with the objective of enhancing legitimacy and the effective application of human rights, seems to go in the
opposite direction. As argued by Trindade Cangado, the expansion of international law came along with the
abandonment of Hegelian and neo-Hegelian conceptions of the state, as the final repository of individual free-
doms and responsibilities, towards a more humanized dimension of public international law.'?! Such an easy
extension of immunity to private actors would frustrate not only the work undertaken so far in the direction
to render accountability effective when it comes to human rights violation, but also the very legitimacy of the
institutions of immunity itself. Indeed the extension of this traditional elements of international law should be
carefully limited to its Westphalian assumptions and dimension, without any broad interpretation or automatic
extension beyond the inter-state dynamic.

In the light of the abovementioned reasons, it is crucial to find a rule that state courts can apply when
deciding upon the possibility of extension of immunity to non-state actors. The relevant case law on the matter
refers to various tests'?? in order to determine such an extension. However, they appear to extend too much or
not enough the application of immunity. Looking at the nature and the function of this legal institution, as well
as at the recent jurisprudential developments, this contribution proposes the application of the presumption
of non-applicability of immunity to non-state actors. Presumption that can be confuted upon the proof of the
exercise of governmental authority the private delegated actor.

Article Note: Though the contribution is an overall joint effort of the authors, par. 1, 5 and 6 are authored by
Alberto Oddenino and par. 2,3,4 and 6 are authored by Diego Bonetto.
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