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1. INTRODUCTION

The new European Directive on public procurerhgmbvides new rules and
instruments for fostering the aggregation of pulgiocurement of goods, services and

works’ as well as the innovation in public procuremerdrethrough IT toofs

! Directive 2014/24/EU of the European Parliamentl af the Council of 26 February 201@n public
procurement and repealing Directive 2004/18/EXee also: Directive 2014/25/EU of the Europeani@adnt
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New chances for cooperation - also cross-bordertransnational - among
contracting authorities are introduced, particyléor Central Purchasing Bodies (CPBs) in
order to pursue the best value for money as wellinagvation and sustainability,
overcoming the existing barriers in the EU Singlerkéa and offering new chances to

economic operators, especially to innovative SMEs.

Considering the difficulties in the implementatioisuch forms of cooperation the
new Directive aims to facilitate such experienceshe basis of some EU projects that first
tested new solutions. Such projects have permiibedstablish some networks among
European public purchasers and to develop expeseotgoint procurement to test the

most relevant critical points as subsequently ligitéd in the Directivé .

Among the most advanced and innovative joint precwent experiences, the
HAPPI projectHealthy Ageing - Public Procurement of Innovatidssands out for having
combined product innovation (“what to buy”) with significant innovation of the

procurement procedure jointly designed and condutte CPBs of different Member

and of the Council of 26 February 2044 procurement by entities operating in the waégrergy, transport and
postal services sectors and repealing Directive Z00/EC; Directive 2014/23/EU of the European Parliament

and of the Council of 26 February 2044 the award of concession contracts

2 Directive 2014/24/EU, cit., Art. 59. See the TileChapter Il (Artt. 33-39), ofTechniques and instruments for

electronic and aggregated procurement

3 EU CommissionGolden Book of e-Procurement Good Practj@silable athttp://ec.europa.eu/growth/single-

market/public-procurement/e-procurement/golden-tiodiex_en.htmSee also: EU CommissioA, Strategy for
e-Procurement2d” April 2012.

“ Directive 2014/24/EU, cit., Whereas no. 71.

> The HAPPI project(Healthy Ageing Public Procurement of Innovatiotstp://www.happi-project.ely is
funded by the EU Commission (DG Enterprise) witthie Call ‘Supporting Public Procurement of Innovative
Solutions: Networking And Financing ProcurementN(HCIP/11/C/N02C0115ee infra § 4.
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States. The experience of the HAPPI project in thliemperspective of the next challenges
of the implementation of the new Directive has bemently discussed and this article aims
to highlight the more innovative perspectives eradtgThe new challenges require to
overcome legal and language barriers and need tensi capacity development. The
benefit of such changes should assure a significaptovement of the quality of public

spending for the benefit of innovative and sourgpéiers and of citizerfs

2. INNOVATION IN PUBLIC PROCUREMENT IN THE EU SINGLE
MARKET

The new European Directive on public procurefh@gnbvides new organizational
and contractual instruments to pursue simplificatimd innovation in public procurement

in order to enhance the EU Single Market. In suclpesspective joint procurement

® Conference omppalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione
europea nelle nuove DirettiveRome, Italian Council of State, 14th May 201Mttd://www.giustizia-
amministrativa.it‘documentazione/ATT00053 pdf

" EU CommissionPublic consultation on the modernisation of EU pulprocurement policy — Towards a more
efficient European procurement market available at

http://ec.europa.eulinternal_market/consultatiof/2/public_procurement_en.htm

8 Directive 2014/24/EU cit.

Copyleft - lus Publicum



ICUM NETWORK REVIEW

waw ILS-Dulicum.com

strategies can become an innovative way of buyingth a more extended use of e-
procuremertf.

The EU legal framework on public procurement prosittansparent procedutés
implementing the principles of fair competition, riigipation and non-discrimination
through an objective selection of the tenderersermtt and proportional to the features of
goods and services purchased, in order to ens@mneps of the Single Market. However,
the still existing linguistic and legal barriers @mg Member States have undermined the
realisation of such goals. Simultaneously, the rfragtation of public demand has often

caused public procurement inefficiefty

The estimate of total government expenditure forlipytrocurement of works,
goods and services (excluding utilities) in the Edignificant and almost reached the 14%

GDP in 201%% Data observed in ltaly are similar, considerihgtf in 2012, the public

° Directive 2014/24/EU, cit., Art. 59. See the TilleChapter Il (Artt. 33-39), offechniques and instruments for

electronic and aggregated procurement

0 EU Commission, Golden Book of e-Procurement Good Practicesavailable at:

http://ec.europa.eu/growth/single-market/public-pueement/e-procurement/golden-book/index_en.I8e® also:

EU CommissionA Strategy for e-Procuremerd" April 2012.
1 Directive 2004/18/EC, 31 March 2004, Art. 7 andeBtive 2004/17/EC, 31 March 2004, Art. 16.

2.0, Bandiera, A. Prat, T. VallettActive and passive waste in government spendinigteBge from a policy
experiment 2009, American Economic Reviewhe report points out the differences in the gsiof equivalent
goods and the higher costs are related to insefficprofessional skills (83%) more than the existeof

corruption.

3 EU CommissionPublic Procurement Indicators 20122" November 2014, where it is reported for the 2012
that the total expenditure on works, goods andicesyexcluding utilities is the 13,74 % of GDPgtEU Public
Procurement market amount — excluding utilitie@12 reaches 1769,58 billion of Euro, in the samar\the
value of contracts published in TED are 401,68idsillof Euro)”. M. Poulain,Opening public procurement

markets: Contribution of trade policies to the reeoy in the field of public procuremerRrocurement unit DG

Copyleft - lus Publicum



ICUM NETWORK REVIEW

waw ILS-Dulicum.com

spending in public procurement of works, serviced aupplies has reached an amount
equal to 95 billion .

Notwithstanding the relevant purchasing power dfliguadministrations and the
significant resources involved in the area of pulsibntracts, until today such power has
been deeply limited by the widespread fragmentatibnpublic demand. Indeed, the
existence of over 250 000 contracting authoritieEurope has been detected, where these
authorities manage procurement budgets of diffessmés and possess very different
purchasing capaciti€s Within this context, public procurement can resgre the basis for
important policies aiming to ensure public demandlidy and integrity for the benefit of

citizens as well as to favoursanart, sustainable and inclusive grotftiwhile pursuing the

Trade, Rome, 15th October 2009. M. Buiynnual Report 2012 — Germany lus Publicum Network Review
Issue no. 2/2012, 1 and ff.

4 G. Giovannini,Appalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione
europea nelle nuove Direttiveit., 4 et seq.

5 EU Directive, Whereas No. 78 et seq. EU Commiss@Zzmmission staff working papeEvaluation Report -

Impact and Effectiveness of EU Public Procuremamislation 27" June 2011, SEC(2011) 853 final, Part 1, VI.
See: G. M. Raccd he role of IT solutions in the award and executipublic procurement below threshold and
list B services: overcoming e-barrieli@ D. Dragos — R. Caranta (Ed@Wtside the EU Procurement Directives -

Inside the Treaty,?European Procurement Law Series, Vol. 4, DjgfliBoing,Copenhagen, 2012, 382-383.

6 EU Commission, 3rd march 201Byrope 2020 — A strategy for smart, sustainable iaotlisive growthSee:
G. M. RAccA, Professional Buying Organisations, SustainabilitgdaCompetition in Public Procurement
Performance 4th International Public Procurement Conference R{® 2010) — Seoul (KoreaAugust 26-28,
2010, available at
http://www.ippa.org/IPPC4/Proceedings/18TransparghccountabilityinProcurement/Paper18-13.pdiG. M.

RaccaJoint Procurement Challenges in the Future Impletagon of the New Directivesit., 226 e 227.
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most efficient use of public resourtesSuch objectives represent particularly pressing
needs due to the economic crisis.

The economic significance assumed by public cordrgmiblic procurements and
concession contracts) has determined the EU intBovenn this sector for defining
common principles for Member States in order toasabe in developing the Single Market,
still so limited. Despite the provision of EU publirocurement principles and ruféshe
goal of the Single Market is still not accomplishéwleed 80% of public procurement in
Europe is below the European thresholds or is caitsid scope of the EU Directives. The
application of different national principles andlesi has limited the participation -
especially the cross-border one - in award proadundeed, the amount of direct cross-

border procurement is equal to 1$%vhich raises up to 11% taking into account the

¥ Directive 2014/24/EU, Whereas No. 2.

18 Since the early 70’s, the European public procergnules on public procurement have primarily aine
achieve economic integration among the Member Staiplementing the EU principles and the “economic
freedoms” as defined by the Treaties: cfr. Direztid /305/EEC of 26 July 19%bncerning the coordination of
procedures for the award of public works contradisrective 77/62/EEC of 21 December 19@6ordinating
procedures for the award of public supply contradisrective 92/50/EEC of 18 June 199&lating to the
coordination of procedures for the award of puldiervice contractsOn the development of the EU public
procurement legal framework see: C. H. Bo#t} Public Procurement LawEdward Elgar, Cheltenham, 2007,
17 et seq. See now the Treaty on the FunctionirigeoEuropean Union on: the free movements of ggedts 28

- 37); the free movement of persons, services apital (artt. 45 - 48); right of establishment {a#9- 55); the
freedom to provide services (artt. 56-62); the nmoeet of capitals and payments (artt. 63-66). See: S
Arrowsmith, The Law of Public and utilities Procurement. Regjola in the EU and UK Sweet & Maxwell,
London, |, 2014, 237 et seq.; A. Sanchez Graélishlic Procurement and the EU competition rulésart
Publishing, Oxford, 2011.

9 EU Commission, Commission staff working papvaluation Report: Impact and Effectiveness of FElblic
Procurement Legislatigrrit., |, 134.See: Rambgll Management, Rambgliysfior the EU CommissiorCross-
border procurement above EU threshgldi&ay 2011, 38. This study also found that 50% wibliz procurement
shall be awarded to economic operators establishieds than 100 km by the contracting authorige &lso: EU
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indirect cross-border procurement (where firms fod contracts through their foreign

affiliates or subsidiarie$}

An effective Single Market and a fair competitiooutd permit to develop more
efficient businesses as well as to guarantee aepnage of public resources for improving

European citizens’ life quality.

The economic relevance of the public contract selerthe EU institutions to
develop such principles also to boost the Europeamamic growtf'. Indeed public
procurement plays an important role for the Eur@®20 strategy’s success since it
represents, within the EU legal system, a marketdbasstrument to achieve smart,
sustainable and inclusive groithwhile ensuring the most efficient use of public

resources as well as the openness of the European publipo®nt market.

The lack of an adequate public procurement oriemtatbwards innovation has

been acknowledged not only in Eurépend has hindered the spread of innovation and a

Commission,Green Paper on the modernisation of EU public preawent policy Towards a more efficient
European Procurement MarkeEOM(2011) 15 final, 27th January 2011, 4.

2 EU Commission, Commission staff working pagevaluation Report: Impact and Effectiveness of Milblic
Procurement Legislatigneit., I, XlIl. See: EU CommissiorGreen Paper on the modernisation of EU public

procurement policy Towards a more efficient EurapBaocurement Marketit., 4.

21 G. Giovannini,Appalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione

europea nelle nuove Direttiveit., 4.
22 EU Commission, 3rd March 201Burope 2020 — A strategy for smart, sustainableianhiisive growth.
% Directive 2014/24/EU, cit., Whereas No. 2.

24 The Japanese government discussed the signifiaainaa innovation orientated toward a new approach
public procurement. And through comparison withgurement strategies employed by the US, the UKthad
Netherlands it proposes: (1) intermediary professli@actors to appraise prototype technologies;n@yactive
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better definition of public demand as well as thefirdtion of innovative technical

specifications for products and services

The public procurement of innovative goods and ses/has become an essential
tool in order to ensure quality and efficiency lof services delivered to citizens, especially
in economic crisis timé§ since economic operators’ investments for conmglyiith the
public procurement of innovations may foster theation of new products or the
improvement of already existing produfétsThe public demand, if correctly driven towards
the achievement of environmental, social or heplbtection goals, could successfully
stimulate innovation and investments by the econoopierators from reference markets

favouring competition among themselves and thetioreaf new job opportunities.

dialogues between suppliers and users before tegddB) fair and transparent competition focusiomy new
social and economic values of emerging technologies the absolute essence of public procurement for
innovation. Y. MyokenDemand-orientated policy on leading-edge industmg gechnology: public procurement
for innovation in International Journal of Technology Managemeti10, 49 (1-3), 196 — 219.

% J. Edler — L. GeorghiouRublic procurement and innovation — Resurrecting ttemand sidein Research
policy, 2007, 949-963.

EU CommissionScoreboard shows EU more innovative, but gap betweantries widening26 March 2013,
that provides a ranking of EU Member States. Wiiile most innovative countries have further improtteeir
performance, others have shown a lack of progiss.overall ranking within the EU remains relativstable,
with Sweden at the top, followed by Germany, Derkmamd Finland. Estonia, Lithuania and Latvia are th
countries that have most improved since last y@dvers of innovation growth in the EU include SMasd the
commercialisation of innovations, together with eient research systems. However the fall in bssinend

venture capital investment over the years 2008-2@F2negatively influenced innovation performance.

2" EU Commission, Ewpe 2020 Flagship Initiative Innovation Union —120 Public procurement of innovative
products and services is vital for improving thealiy and efficiency of public services at a time bludget
constraints. Yet little public procurement in Euedp aimed at innovation, despite the opportunitiedger the EU
procurement directives. This is due to a rangeaofdrs, such as: incentives that favour low-riskitians; a lack
of knowledge and capabilities regarding succesgfoturement of new technologies and innovationst an

disconnection between public procurement and paligjgctives.
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The role of public demand for innovation is partanly relevant when the risk for
companies to innovate is high. The high risk occwken a supplier needs to
commercialise because demand is uncertain. Asu#t,resany products and companies fail
at the demonstration and scale-up stage. Consaesisaf an existing market for an
innovative product reduces the risk and enablagpplier to invest in anticipation of future
revenues. Innovation through public procurementdrast potential to trigger innovation
in industry and to create markets for innovativedoicts which meet specific neélls
Through the public procurement of innovation, puldigthorities may buy goods and
services even already existing but needing to hamed, obtaining these in a reasonable

time.

The new Directive highlights that "public procuremeas crucial to driving
innovation, which is of great importance for futigewth in Europe" and promotes "the
development and use of European approaches to yiile-ccosting as a further

underpinning for the use of public procurementipport of sustainable growtH"

To achieve the mentioned goals and in order to aserethe efficiency of the
public procurement sector with an innovation of #iveard procedures the new EU rules
aim to facilitate cooperation among contracting hatities both cross-border and
transnational, while facilitating participation minovative Small and Medium Enterprises

(SMESs) in public procurement.

In such a perspective the cross-border joint perognt is promoted aiming to
enhance the benefits of the Single Market by angatross-border business opportunities

for the economic operators. Indeed, innovativequisj involve a great amount of risk than

% EU  Commission, Innovation Union  Competitvness  Report 2011, available at

http://ec.europa.eu/research/innovation-union/paifipetitiveness-report/2011/iuc2011-full-report.pdf

2 Directive 2014/24/EU, cit., Whereas No. 95.
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reasonably bearable by a single contracting authdrhe new strategies of cooperation in
public procurement may allow contracting authositiéto derive maximum benefit from
the potential of the internal market in terms obrmmies of scale and risk-benefit

sharing® .

Meanwhile "public procurement should be adaptedthte needs of SMEs"
particularly of the innovative ones. To preservenpetition and transparency as well as
market access opportunities — even at cross-b@dértransnational level — for SMEs,
contracting authorities are encouraged to "dividegé contracts into lot¥; possibly
accompanied by a maximum number of lots that camvsarded to one bidd®r Lots'
strategies can develop on a quantitative basiangimg the size of the individual contracts
so as to adapt them to capacity of SMEs, or on &tatine basis, taking into account the
SMEs' specialised sectors and consequently adapkingcontent of the individual

contract&®,

% Directive 2014/24/EU, cit., Whereas No. 73.

%L Directive 2014/24/EU, cit., Whereas No. 59 and 78.

2 gy CommissionGreen Paper on the modernisation of EU public preawent policycit., 30.

3 EU CommissionGreen Paper on the modernisation of EU public preaient policycit., 4. G. M. Racgal.e

prospettive dell’aggregazione nell’lamministraziote contratti pubblici in ApertaContrada 2014, available at

http://www.apertacontrada.it/2014/01/15/le-prospettiellaggregazione-nellamministrazione-dei-cdtitra

pubblici, where are highlighted the benefits to provideasate lots (territorial or by type of service)alation to
the presence of economic operators in the seatothis framework this strategies enhance compatidad

encourage the participation of small and mediurerpnises more innovative.
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3. NEW ORGANIZATIONAL MODELSFOR JOINT PROCUREMENT

In order to ensure the innovation and rationaliwatf the organizational models
of public procurement procedures, the new EU Divectirovides new principles and rules
in the field of aggregation of public procurementrpoting cooperation among contracting
authorities from different Member States. In suchpesaspective significant innovations in
national legal systems are required. Within thi& wentext the overall public procurement
moves from being a model based on award procedareied out by individual contracting
authorities towards a totally different model, gidad on the aggregation of such award

procedure¥.

The cooperative models can be developed among C&#Bsrdracting authorities
that may drive public choices towards the bestafspublic resources for the benefit of
innovation, sustainability and competition, favawgriparticipation of innovative SMEs in
public procurement. CPB is a complex organizatioat thas different professional skills

(legal, economic, technical, methodological, engiitgy etc.J>. Those skills are often out

3 G. M. RaccaAppalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione
europea nelle nuove Direttiveit., 11. See also: G. M. Racca and S. PoriAaonutualisation des achats dans le
secteur de la santé publique: les centrales d’adtales accords-cadres dans une perspective cortipgrin

Droit administratif cit., 7 et seq.

% G. M. Raccajoint Procurement Challenges in the Future Impletaiéon of the New Directivedn F. Lichére —
R. Caranta — S. Treumer (ed. byjodernising Public Procurement: the New Directn@J@F Publishing
Copenhagen, 2104, 225-254; G. M. Rachaove prospettive per l'aggregazione dei contratibblici nel
contesto europeadn R. F. Acevedo — P. Valcarcel Fernandez (edl Lbycontratacén publica a debate: presente
y futurqg Thomson Reuters — Editorial Civitas, Cizur Merdayvarra, 2014, 455-492; G. M. Racta, prospettive
dell’aggregazione  nellamministrazione  dei  contratt pubblici, in Aperta Contrada in

http://www.apertacontrada.it/2014/01/15/le-prospettdellaggregazione-nellamministrazione-dei-cottira

pubblici/, 2014; G. M. Racca, G. L. Albangollaborative Public Procurement and Supply Chaintihe EU
experience in  C. Harland — G. Nissimbeni - E. Schneller.(d&y), Strategic Supply Management Sage
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of reach for most individual contracting authostind they are necessarily required for the
implementation of joint procurement. CPBs can emighe necessary professionalization
for a smarter use of the innovative contractualst@uch as framework agreements and

dynamic purchasing systems or procedures (e.gvatiom partnershif).

New chances for cross-border cooperation are attplprovided by the Directive:
first, contracting authorities can use public caats awarded by contracting authorities of
different Member States; second, a contractingaiithmay delegate another one to carry
out its own procurement procedure; thiobntracting authorities from different Member
States can set up joint entities established una#éonalor EU law’ such as the European
grouping of territorial cooperation (EGTE) The last instrument allow to overcome the
barriers hindering territorial cooperation, favayithe establishment of cooperative groups

at European level and invested with legal persgnallso in the public procurement sector.

Publications London, 2013, 179-213; G. M. Racca - S. Ponizéomutualisation des achats dans le secteur de la
santé publique: les centrales d'achat et les acsarddres dans une perspective comparative Droit
Administratif no. 7-8/2011, 7-12.

%, Arrowsmith,The Law of Public and utilities Procurement. Regjolain the EU and UKSweet & Maxwell,
cit., 1044 et seq.

57 Directive 2014/24/EU, Whereas No. 73. See EU Cwsioh,Commission Staff Working Paper concerning the
application of EU public procurement law to relai® between contracting authorities (‘public-public
cooperation’)- SEC(2011)1169), 4th October 2011, where theeedsstinction between cooperation to carry out
tasks of public interest in the proper sense atidities that would require the competition in timarket. See: R.
Cavallo Perin — D. CasalinGontrol over In-house Providing Organisationis Public Procurement Law Review
Issue 5, 2009, 227-241.

% Regulation (EC) No 1082/2006 of the European Bamdint and of the Council of 5 July 2006 on a Euaope
grouping of territorial cooperation (EGTC); Regidat (EU) No 1302/2013 amending Regulation (EC) No
1082/2006 on a European grouping of territorialperation (EGTC).
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One of the most innovative legal provisions of tR& Directive enables
contracting authorities to use centralised purcttpsictivities offered by CPBs located in
another Member State and that prevent Member Statesprohibiting such a possibility
This provision pursues the goals both of strengtigerthe EU Single Market and of
safeguarding competition, which assume specifieviaice exactly with regard to public
procurement of a high cross-border inteéfesthe provision derives from previous EU
principles and does not introduce a new rule. Thiplies the possibility to apply it
according to the whereas that recognized that sspeasible before the new Directive even
considering the legal and practical difficulties émntracting authorities in purchasing from
CPBs in other Member States or jointly awarding ljpubontract’. Considering such
principles, Member States, while implementing therdpean Directive, are allowed
exclusively to specify which centralised purchasiagtivities may be used by their
contracting authoriti€d CPB has in fact the possibility to act eitheraasholesaler or as
an intermediary and, while acting as intermediavighout mandatory instructions that is
without an obligation to bufy.

In such a perspective the use of centralised panehactivities offered by a CPB

(even if located in another Member States) allowstracting authorities not to apply the

39 Directive 2014/24/EU, cit., Art. 39, par. 2.

40 G. M. RaccaAppalti Pubblici: innovazione e razionalizzazione. strategie di aggregazione e cooperazione
europea nelle nuove DirettivRome, 14th May 2014, cit., 14.

“! Directive 2014/24/UE, cit., wh. No. 73.

2 Directive 2014/24/UE, cit., Art. 39, par. 2; seisoathe art. 2, par. 1, 14, (a) and (b), about ahtvities
intermediary and wholesaler carried out by cemiteithasing bodies (centralised purchasing acts)itie

43 G. M. RaccaAppalti Pubblici: innovazione e razionalizzazione. strategie di aggregazione e cooperazione
europea nelle nuove Direttiyeit., 14.
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procedures provided for public procurenféand even the European principles and rules in
the public procurement field since they are already guaranteed by making fiskio

organizational model.

Such rules allow national contracting authoriti@seach significant savings, at the
same time requiring to define a clear regulatoayrfework. Within the Italian legal system,
it is of utmost importance to coordinate the impdeation of the new Directive with the
national rules currently compelling contracting heartties to adhere to contractual tools
adopted by the national CPB Consip S.p.A. or tpeesthe price-quality parameters as
inserted within the relative “conventiof&”

The evolution of the related legal framework is fregnted and not always
coherent, especially regarding the obligation dfesion to the contractual activity carried
out by Consip S.p.A Initially, the obligation to purchase throughsthégal entity was

provided for State administratidfiswhile the other public administrations were obtigo

4 Directive 2014/24/EU, cit., Art. 37, par. 4.
S Directive 2014/24/EU, cit., Art. 37, par. 2.

6 G. GiovanniniAppalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione
europea nelle nuove Direttiveit., 7. See G. M. Racca, Public Contract — AmrReport 2012, ifus Publicum
Network Reviewissue no. 3/2012 , 11 and ff.

47 Organisation for Economic Co-operation and Develept, Centralised Purchasing Systems in the, Bl
gennaio 2011, in http://www.oecd-ilibrary.org/governance/centralispdrchasing-systems-in-the-european-
union_5kgkgqv703 xw-g6. Zuccolotto — L. Minganti:voluzione storica del processo di acquisto dellalpica
amministraziongin L. Fiorentino (ed. by)Lo stato compratore. L'acquisto di beni e servielle pubbliche
amministrazioni Bologna, 2007, 60 e ss.; E. D'Alteribuci e ombre del sistema degli acquisti delle pidbigl
amministrazioni L. Fiorentino (ed. by)Gli acquisti delle amministrazioni pubbliche nelRepubblicafederale
Bologna, 2011, 31 e ss.

“8 D.m. 24 February 200@Conferimento alla Consip S.p.A. dell'incarico dipslare convenzioni e contratti

guadro per I'acquisto di beni e servizi per con@led amministrazioni dello Stato
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ensure congruence with the quality/price paramdpamametri prezzo e qualilaset in the

“conventions” concluded by the national C®B

At first, these commitments were strengthefethd extended also to entirely
State-owned public and private entities, which ¢fame had to adhere to the conventions
system’. At a later stage, these commitments were limftgdproviding the obligation to
use Consip S.p.A.’s conventions only for “purchaseyoods and procurement of high-
quality and low-labour-intensity servicé8and then of “goods and services with national

relevance®) and then again extenddy including also National Healthcare Agenties

43, PonziolLa verifica di congruita delle offerte rispetto @ltonvenzioni Consip s.p.a. negli appalti pubhdici
forniture e serviziin Foro amm. CDS2009, 2356See also C. conti, sez. giur. reg. Valle d'Aos&aNdvember
2005, n. 14, ifForo amm. CDS2005, 3473, with an article of G. Astegiakaquisto di beni e servizi da parte
degli enti territoriali e responsabilita del funziario incaricata See also: G. M. Raccéggregate models of
public procurements and secondary consideratiom®R. Caranta - M. Trybuged. by),The Law of Green and

Social Procurement in Europ®jaf Publishing, Copenhagen, 2010, 165-178.

50L. 23 December 2000, No. 388, Art. 58; |. 28 Deben2001, No. 448, Art. 24, par. 6-8.
51, 28 December 2001, No. 448, Art. 32; |. 27 Deben2002, No. 289, Art. 24.

52D.1. 24 June 2003, No. 143, Art. 5, par. |, @nverted in |. 1° August 2003, No. 212
3. n. 24 December 2003, No. 350, Art. 3, par. 166.

54D.I. 12 July 2004, No. 168nterventi urgenti per il contenimento della spgséblica Art. 1, converted in |. 30
July 2004, No. 191. See also: |. 23 December 2805266, art. 1, c. 22, and |. 27 December 2006,296, Art.
1, par. 449.

5 D.I. 6 July 2012, No. 9Misposizioni urgenti per la revisione della spesbplica con invarianza dei servizi ai
cittadini, Art. 13, par. 15, (d), converted in |. 7 Augu$tl2, No. 135. See also: P. AmovilDbbligatorieta delle

convenzioni Consip e nullita del contratto Urb. e app, 2014, 269.
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institutes and schools of all levels, education andersity institution® and, for what

concerns below-European-threshold contracts, letlies’, within the entities obliged to
make recourse to the national central purchasirdy,bthe violation of such obligation
entailing the invalidity of the contracts possilsigncluded in violation of the obligation, a

disciplinary offense and the administrative lialgif the civil servant.

The new Directive confers more legal certainty topmration among contracting
authorities (included CPBs) from different Membeat8s for the joint award of public
procurement contracts, framework agreements anttamts under a dynamic purchasing

systems’.

The Directive establishes that — unless the neges$aments have been regulated
by an international agreement concluded betweenMbmber States concerned — the
participating contracting authorities shall coneudn agreemeiif that determines the
responsibilities of the parties and the relevamliapble national provisions, as well as the

internal organization of the procurement procedunéch includes the management of the

56 |. 24 December 2012, No. 228gge di stabilitd per il 201,3Art. 1, par. 149. Italian Ministero dell’Istruzie
dell’Universita e della Ricerca, 5th March 2013colare n. 2674 e 20th March 2013, circolare n4335

57L. 7 August 2012, No. 135. T.A.R. Sardegna, Caglia8th May 2013, No. 361.
%8 See also: Cons. St., IIl, 27th March 2014, No.6L48

3. Arrowsmith,The Law of Public and utilities Procurement. Regjokain the EU and UKcit., 1101 et seq.; C.
Risvig Hamer,Regular purchases and aggregated procurement: tlenges in the new Public Procurement
Directive regarding framework agreements, dynanirchasing systems and central purchasing bgdieBublic
Procurement Law RevigW2014, 201 et seq. See al&k GovernmentA brief guide to the EU public contracts
Directive (2014) February 2015, available at
https://www.gov.uk/government/uploads/system/usi@diichment data/file/407236/A_Brief Guide to_EHig

Public_Contract Directive 2014 - Feb 2015 updatt.pd

% Directive 24/2014/UE, cit., Art. 39, par. 4.
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procedure, the distributionf the works, supplies or services to be procurad the
conclusion of contracts An implementation of the EU principle of adminitve
cooperation is provided, as required by the Treatghe Functioning of European Union,
which enables the EU tdsupport the efforts of Member States to improveirth

administrative capacity to implement Union 18"

Lastly, “joint entities” may be established by cawting authorities from different
Member States in order to attribute to such joitities the task of carrying out the award
procedure. The European grouping of territorial @apon (EGTCY is expressly
mentioned as a legal instrument that may be usedptement such model of aggregation.
The provision considers also “other entities essalell according to the Union law”, thus
allowing the establishment of legal entities whottuld act as CPBs at the European level.
In this case, the determination of responsibilibéshe parties and the relevant applicable
national provisions as established within the partagreement will be integrated by the
European regulations on the conflict-of-law réifethus allowing to choose to apply a
different law to the execution of the contract.

®1 Directive 24/2014/UE, cit., Art. 39, par. 4.

%2 Treaty on the Functioning of the European UnioFEU, Artt. 6 and 197 TFUE. See also F. Cortdke,
coordinamento amministrativo. Dinamiche e interpmbni Milan, 2011, 140 — 141. See: H. Caroli Casavola,

Public Procurement and globalisatipim lus PublicumNetwork Review, Issue no. 3-4/2012, 13 and ff.
% Directive 24/2014/UE, cit., Art. 39, par. 5.

% Directive 24/2014/UE, cit., Whereas No. 73, whi&vementioned the Regulation 593/2008/EC, on the law
applicable to contractual obligations cd. Rome .IM5 RaccaAppalti Pubblici: innovazione e razionalizzazione.
Le strategie di aggregazione e cooperazione euro@dia nuove Direttivecit., 15. See also: I&. M. Racca, Le
centrali di committenza nelle nuove strategie dgregazione dei contratti pubblicin Rapporto Italiadecide
2015, Bologna, Il Mulino, 20185. M. RaccaJoint Procurement Challenges in the Future Impletaigon of the
New Directivescit. 243 et seq.
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The objective of an EGTC is to promote and facilitatéerritorial cooperation
(cross - border, transnational or interregionalpagits member which may be Member
State, Regional or Local authorities or bodies goee by public law. This instrument -
initially limited to the implementation of territial cooperation programs or projects co-
financed by the Community through the European Regidevelopment Fund, the
European Social Fund and/or the Cohesion Fundould become in the new perspective
one of the most innovative instrument for fostermgperation among Member States also
in order to set a joint public procurement at adpean level. Indeed aBaGTC is a legal

instrument capable of providing a strong legal & cross-border cooperation.

In order to improve efficiency and effectivenessaflaborative procurements, the
use of innovative contractual tools, such as fraotevagreements or dynamic purchasing
systems could innovate the procurement sySfefthe EU Directive provides that the
framework agreements may be concluded with onearve mconomic operators by defining
all the provisions in the agreements to be sigrietbded” framework agreement or
framework contract) owiceversathe definition of some conditions may be left @pa
reopening of competition (mini-competition) so tkantracting authorities may later adjust
them to their needs (“open” framework agreementframework agreementstricto

sens)’. A further possibility provides additional flexitty allowing to concludea

% Regulation 1082/2006, cit., Article 7(3). Nevetttss, an EGTC may carry out other specific actiohs
territorial cooperation also without a financiahtdbution from the Community, with the possibilinwever for
Member States to limit the tasks that an EGTC naayycout without the EU financing. INTERACT, ‘Eurean
Territorial ~ Cooperation post 2013 —  Position Paper’available at http://www.interact-
eu.net/downloads/2152/INTERACT_Position_Paper_EE&goid_2013_07_2010.pdf

% OECD (Organisation for Economic Co-operation arav@opment) (2011¢entralised Purchasing Systems in
the EU January 11 2011, atww.oecd-ilibrary.org/governance/centralised-purshmysystems-in-the-european-
union_5kgkgqgv703xw-en.

%7 Directives 2004/18/EC and 2004/17/EC, cit. ; G.Rhcca, G. L. AlbandCollaborative Public Procurement
and Supply Chain in the EU experienci., 179-213.
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framework agreement that sets out all the term#) wipartial subsequent reopening of

competition among the economic operators partiésedramework agreeméft

Framework agreements could favor the developmerSMESs promoting their
entrance in the relevant market and preventing >aessive concentration of contracts
awarded to the larger undertakings. In this petspccompetition could be achieved by
splitting contracts into territorial or product-legs lots, possibly integrated by the
determination of a maximum number of lots that barawarded to one bidder. If there are
not enough competitors among the smaller firmsaléernative way to ensure efficient
competition might be to group several purchases orie contract, in order to attract

potential competitors from other Member Stétes

% Directive 24/2014/UE, cit., Whereas No. 61 and. /3. Where this possibility has been stipulatedttsy
contracting authorities in the procurement documdot the framework agreement. The choice of wirethe
specific works, supplies or services shall be aegliollowing a reopening of competition or dirgodin the terms
set out in the framework agreement shall be madsupnt to objective criteria, which shall be set iuthe
procurement documents for the framework agreemiémse procurement documents shall also specifywhic

terms may be subject to reopening of competition.

% EU CommissionGreen Paper on the modernisation of public procieetpolicy cit., 30. G. Albano, Demand
aggregation and collusion prevention in public prement, in G. M. Racca — C. R. Yukinstegrity and
Efficiency in Sustainable Public Contracts. Balamri Corruption Concerns in public Procurement
Internationally, Bruxelles, Bruylant, 2014, 161. A. Sanchez Ggéltevention and deterrence of bid rigging: a
look from from the new EU Directive on public promment ivi, 186-191. Id, Publid®®rocurement and the EU
competition rule Hart Publishing, Portland, 2011, 54 et 55.
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4. THE NEW CHALLENGES OF EU-FUNDED PROJECTS TO
PURCHASE INNOVATIVE SOLUTIONSAT EUROPEAN LEVEL

The cooperation among public administrations frorffedent Member States
(European territorial cooperation) stands out asajrtbe objectives of the 2007-2013 EU
cohesion polic{. With regards to public procurement — although légal provisions of
the previous directivVé implicitly allowed for cross-border joint publicrgcuremerf? -
both legal and practical difficulties have beenhligghted by the EU institutions within the
new rules on public procureméhtSuch difficulties are mostly due to conflicts ween
national public procurement rules and to barriergy.(linguistic ones) preventing the
recourse to other Member States’ CPBer the joint cross-border award of public

contracts.

™ The reference is to the INTERREG initiative withetforecast of forms of cross-border, transnaticma
interregional cooperation. This initiative is furdiey the European Regional Development, as an imghation

of the principle of administrative cooperation édihed by the Treaty on the Functioning of thedpaan Union.
" Directive 2004/18/EC, cit.

"2 Directive 2014/24/EU, cit., Title Il, Chapter W\(tt. 33-39), onTechniques and instruments for electronic and

aggregated procuremerfbee also the Whereas No. 97.

& Directive 2014/24/EU, cit., Whereas No. 73

™ G. M. Raccal.e modalitd organizzative e le strutture contrattuelle aziende sanitariein A. Pioggia — M.
Dugato — G. M. Racca — S. Civitarese Matteucci {®d, Oltre I'aziendalizzazione del servizio sanitarion U
primo bilancig FrancoAngeli, Milan, 2008, 280 et seq.; G. M. &adoint Procurement Challenges in the Future
Implementation of the New Directives F. Lichere — R. Caranta — S. Treumer (ed. Mydernising Public
Procurement: the New DirectivdQJ@F Publishing, Copenhagen, 2104, 225-254; R. @arbe centrali di
committenzain M. A. Sandulli - R. De Nictolis - R. Garofgleds.), Trattato sui contratti pubbliciMilan, 2008,

I, 607-622.
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In order to overcome these obstacles, the Europeéond promoted innovation
in public procurement both through public procuramef innovation (PPI) — in order to
buy existing innovations that don't need new redeaand development — and pre-
commercial procurement (PPC) that “can be used where are no near-to-the-market

solutions yet and new R&D is needéd”

In such a perspective the European Union supptintedstablishment of European
public purchasers’ networKs at first within some programs such as @empetitiveness

and Innovation Framework ProgrammIP)’®

and the Framework Programme for
Research and Technological Developm@®7)° and subsequently under tiorizon
2020 Strategyvith the goal to identify, develop and test innibx& solutions. Within such
initiatives, the EU supports both the most innov@BMEs in the reference markets and the
Member States for purchasing these solutions, byiging specific budgetary funds, by
favoring cooperation between procurers from acrBssope, and by supporting the
networking activities of procurers in public proemrent of innovations also by co-funding

the initial call for tenders.

Several EU-funded projects have concerned procureiegolving contracting

authorities from different Member States. Theseuidel projects in which one of the

> EU Commission, DG Enterprise and Indusirge lead market initiatiye2009.

"5 For more details see: http://ec.europa.eu/digitrnda/en/innovation-procurement.

 Among the trans-national networks established seéor example: “Enprotex”,

(http://www.firebuv.qov.uk/home.anx“Sci-Network” (http://www.iclei.org/index.php?id=796 And “Lcb-

Healthcare” (ittp://www.bis.gov.ul/

"8 http://ec.europa.eu/cipBee also: Programme for the Competitiveness tefjtises and SMEs (COSME) 2014-
2020.

"9 http://ec.europa.eu/research/fp7/index_en.cfm
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partners had the role to procure supplies, senaoglsworks relevant to the objectives of
the specific project, acting as a central purcliasiody’®. Moreover, many projects were
related to public procurement of innovation (PRIl as to pre-commercial procurement
(PCPY*, therefore promoting innovation in the market. As PPI, several public
procurement experiences involved collaborative stusrder procurement, as well as the

delivery of common specifications across MembeteSta

The aforementioned HAPPI Project was founded ungeCompetitiveness and
Innovation Framework Programme (ClPhe related call aimed to overcotthe “lack of
knowledge and expertise in contracting authoritias”well as the “lack of innovative
(financial or personnel) capability in public orggations” due to the scarcity of resources
dedicateff.

This perspective allows to achieve both the prodeletted innovation - defined as
“the implementation of a new or significantly impeal product, service or process” (what

to buy) - and the innovation in the organizatioaatl contractual models for procurement.

80 Alpine Space Programme, webdititp://www.alpine-space.eu/

¥ SILVER (Supporting Independent LiVing for the HEige through Robotics) Project (website:
http://www.silverpcp.e)/

82 FIRED-uP (FIRE services Develop innovative Promast) Project, (websitdattp://www.fired-up.eu); PRO-

LITE (Procurement of Lighting Innovation and Teclogy in Europe) Project (website
http://www.prolitepartnership.eu); EcoQUIP Project (websitéttp://www.ecoquip.eu/); InnoBuild Project,

(website http://www.innobuild.eu/); Innobooster inLIFe Project (websitettp://www.innobooster.eu/about-

innobooster/); SPEA (Smart Procurement European Alliance) dtofwebsitehttp://www.speaproject.euy,

SYNCRO Project (websitettp://www.syncromobility.eu).

8 See the Call ENT/CIP/11/C/N02C011 — EU Commissi@®G Enterprise & Industry available at
http://www.vpt.It/vpt/uploaded/2012/metodologijaitatyviu%20viesuju%20pirkimu%20pletra_angl.pdf
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This latter plays a fundamental role as it involaeshange in the procedures for selection

of the awardees while calling for a re-organizatibicontracting authorities.

The promotion of innovative public procurement takgace both during the
“preparatory” phase and during the “implementatigstiase. In the former case, by
stimulating the cooperation among European contrg@uthorities, by building networks
for favouring joint procurement and thus leadingatdull accomplishment of the Single
Market goals. In the latter case, through the agfment of a co-funding by the European

Union for supporting the realization of the innavatpublic procurement.

The HAPPI project realizes an important cross-bopdalic procurement whose
elaboration has been developed by a consortium abpgean partners that includes
healthcare CPBs, innovation and procurement exparts academic institutions among
which the University of Turiff. The project is based on the experiences and peactif
the CPBs equipped with the largest goods and senkiclying capacity which has been
endorsed by establishing a network among the pphblichasers in Europe.

The HAPPI projectaims to establish a strategic cooperation amondihvaae
CPBs from several EU Member States that is alsa dpeothers Member State. The
cooperation among HAPPI partners pursues the dgetd overcome legal and linguistic
barriers among EU Member States by stimulating iatiom in "how to buy". The related
network aims to favour the European joint procuneinad overcome the public demand
fragmentation according to the spending-review dndovation-boosting priorities

established within theStrategy Europe 2020The project is directed to perform an

8 HAPPI has 12 European partners from France (RédestAcheteurs Hospitaliers d’lle-de-France, Eatde
Hautes Etudes en Santé Publique (EHESP), BPIFRAN®E)United Kingdom (NHS Commercial Solutions,
BITECIC Ltd), Germany (ICLEI - Local Governments fBustainability), Italy (University of Turin andoSieta

di Committenza Regione Piemonte), Belgium (Mercugplo— Mutualisation Hospitaliere), Luxembourg
(Fédération des Hopitaux Luxembourgeois (FHL), AlasfThe Federal Procurement Agency (FPA) — Asdecia
partner) and Spain (FIBICO — Associate partner).
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aggregated purchase at the European level of itiwevsolutions for active and healthy

ageing, also through market-analysis.

The joint procurement within this project has beeecpded by an in-depth Legal
Study”® that pointed out the different techniques and rimsents for aggregated
procurement at National and European level in armlelevelop the most suitable model for
the HAPPI consortium, to check the feasibility ofng cross-border procurement and to

identify the optimal organizational and contractonaldel.

The chosen modelvas to delegatehe French CPB (acting as partner and
coordinator of the whole projectjo conclude a Framework Agreement (without
commitment to buy) with different lots establishialj the terms and identifying a single
economic operator for each lot, on behalf of tHeepfprocurers of the consortium, within
the French legal institute ofgroupement de commandeThe HAPPI project might
anticipate the solution considered by the new Divecopening for all the partners the
possibility of using the activity offered by thedfich CPB, through a proxy or the adhesion
to an award procedure of such CBB

In order to apply this model the public procurefshe HAPPI consortium signed
an «Agreement establishing the European purchasiagpg‘lnnovative Solutions for

Healthy Ageing- HAPPI» (an Europegmoupement de commangdaccording to Art. 8 of

% The legal study within this project has been cateld by the University of Turin, Management Depain

(Scientific Responsible: Prof. Gabriella M. Radeegfessor of Administrative Law).
8 Groupement d'Intérét Public (GIRRéseau des acheteurs hospitaliers d'lle-de-FrdR&SAH IDF).

5 Directive 24/2014/UE, cit., Art. 2, par. 14-15-a4Ad Artt. 37-39, see also: Directive 2014/25/EUit A2, par.
10-11-12 and Artt. 55-57. See: G. M. Racka prospettive dell’aggregazione nellamministoae dei contratti
pubblici, in ApertaContrada 2014, available athttp://www.apertacontrada.it/2014/01/15/le-prospett

dellaggregazione-nellamministrazione-dei-contnaiiidblici, cit.
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the FrenchCode des Marchés Publffsas a legal entity for conducting the award
procedure. A great effort to harmonize the rulesading to the different legal system has
been done. The agreement permits to delegate el CPBfor the conduction of the
award proceduren accordance with European Union law and Frendiomal law, and to
regulate all the elements connected with the dilocaof roles and responsibilities to the

partners.

% The legal institute of the “Groupement de commahgdstipulated by the French, is an organizationatiel for
public procurement that allows coordination amoiffieent entities, allowing to award a contractio economic
operator as a result of a single tender proceditre.“groupement” is established through an agreénvemich
may also be amended or extended, if necessary. ision interministérielle pour la qualité desstructions
publiques, Recommandations pour la mise en ceuvre d'un trandéemaitrise d’ouvrage ou d’'un groupement de
commandes September 2006, available &ttp://www.archi.fr/MIQCP/IMG/pdf/mediations_no_p8f. The
“groupement de commandes” is well established dvegml years in the region of Paris and lle de ¢gaResah-
idf was involved in other “groupement de commantefore this project. See: M. Hehn - L. Bertrand R
Gagaille - A. Ancedy - M. TalberGroupement de commandes de pansements: quel épéfic la qualité des
soins? in JPC - Journal des plaies et cicatrisatiord011, no. 77, 6-12, available also hatp://www.resah-
idf.com/fichiers/Groupement_de_commandes_de_pamsengeiel_b_n_fice_pour_la_qualit_des_soins(17).pdf
For further examples of the use of the “GroupentEntommandes”, even in different contexts, seedratec,
Schema directeur d’alimentation en eau potable dssm versant de la romanche — Rapport finebruary
2013, available atttp://polytechnique.oieau.frfAERMC/sdaep-romancdyeport-final-la-morte-v3.pdf and its
contract notice available dittp:/ted.europa.eu/udl?uri=TED:NOTICE:211522-200BXT:FR:HTML In the
mentioned case, the award procedure was relatde tacquisition of a study for a master plan onldrig water
(“Intitulé attribué au marché par le pouvoir adgateur: Elaboration du schéma directeur eau potébleassin
versant de la Romanche”). The “Groupement de cordeslrfinds no consideration into Italian legal gyst In
the French Code des Marchés Publics, the “groupedecommande” is regulated by Art. 8. See: A €,

« Coordination, groupement de commandes et cerdfatdhats »Juris Classeur Contrats et Marchés Publits
50. D. Peljak, « La réforme du code des marchéBgsuit le groupements d’achats locaux », AJDA,12Q0 927.

B. Roman Sequense, Ou en est-on de la rationalisdé I'achats hospitalier ? », Contrats et Maré¢hdslics, n. 3

/ 2008, comm. 64. Y.-R. Guillou, « Le différentegrhes d'achats groupés Actualité de la commande et des
contrats publics2001, p. 4. A. Mourier, "Compétence managériatemodernisation de la fonction achat dans les

hépitaux public francais"techniques hospitaliere2010, p. 29.
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On the basis of the aforementioned framework agee¢reach procurer will, in
turn, award contracts based on the framework agreeand execute them according to the
respective national legal system and through "msitly orders". Also in such a
perspective an effort to harmonize terms and cmnmditfor the subsequent contracts has
been don® for the final goal of a common legal frameworkidgrthe execution phase of

the contract complying with the national mandategal provisions.

The framework agreement could be used by the partfethe project as well as
by other interested contracting authorities, thealizing the sharing of advantages and

risks related to the purchase of innovative praoglstitl not widespread within the market.

The added value of the HAPPI project seems to beatihievement of the real
cross border joint procurement overcoming the legadl linguistic barriers, with the
publication of the contract notice and of the tendecuments, based on French law, in

three different languag®s

5. THE NEED OF PROFESSIONALIZATION FOR INTEGRITY AND
EFFICIENCY IN PUBLIC PROCUREMENT

The implementation of the new Directive within tleveral national legal systems
could be the chance for a simplification of rulesl saward procedures in order to truly

endorse the tools provided by the European Directhus overcoming formalisms and

8 Directive 2007/66/EC of the European Parliamemnt ahthe Council of 11 December 20@mending council
directives 89/665/EEC and 92/13/EEC with regard itoproving the effectiveness of review procedures

concerning the award of public contracts

% English, French, Italian.
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other legal barrief$ that have often represented obstacles to fair etitiqgn and therefore
to the quality of life of citizer®. The legislative complexit§ as well as the high formalism
of the procurement procedures are particularly entidn Italy and they can determine a
violation of the EU principles of equal treatmemdanon-discrimination, hindering

participation of business, especially of the foneies*.

The simplification of the organizational models faggregating public
procurement in the EU legal framework gives thenceafor rationalising the general
regulatory system on public procurement for a propeplementation of the new

principles.

First of all, a structural re-organization of publadministration entrusted of
purchasing power is needed. In the Italian legatesy, this implies re-defining the public
procuring function, which until today has been dated to more than 37.000 contracting

authoritie$. Within the new legal framework some importantraes are expected toward

%L As it has been highlighted, it is hard to uphdid implementation of the 90 articles of the presidirective on
public procurement through the 616 articles of @wle of Public Contracts and the implementatioruleggn,
above all if compared with other Member States’langentations (in France and in Spain the same Direwas
implemented with almost 300 articles, in Great &ntwith 49 articles). This circumstance highlighsignificant
legal barrier to the completion in the EU interma&rket: Cfr. G. M. Raccaippalti Pubblici: innovazione e

razionalizzazione. Le strategie di aggregazione@perazione europea nelle nuove Direttigit., 13.

9 G. M. Raccale centrali di committenza nelle nuove strategieaggregazione dei contratti pubblicin
Rapporto Italiadecide 201%it.; G. M. RaccaThe Risks of Emergencies in Public Procuremangournal of
Public Finance and Public Choic2013, 105 et seq.

9 G. Giovannini, Hearing to the Italian Senate, \@bmmissione, 14 January 2015.
9 OECD,Draft Recommendation of the Council on Public Preceent cit., recommendations No. lll.

% Jtalian Authority for the Supervision of. Publim@tracts for works, services and suppl@egnalazione ai sensi
dell’art. 6, comma 7, lettera f), del decreto ldgtvo 12 aprile 2006, n. 16312 January 2012, No. 1. Cfr. C.
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a reduction of the total amount of these authaitiben entitling to public purchases only
35 CPBs $oggetti aggregato)i® and some smaller centres at provincial or subipoisd

levef’. Limitations of the contracting powers are alseaged to any municipality.

The opening of the EU Single Market to competition wasgll as the
professionalization of public procurement workforaee functional steps to reach the

needed capacity of procurement officials

The implementation of the new organizational models aggregating public
procurement requires professionalism in order susnthe correct exercise of the renewed
procuring function. The lack of this professionalismakes the organization inadequate to

Cottarelli, Proposte per una revisione della spesa pubblica 14206) available at
http://download.repubblica.it/pdf/2014/economiateoelli.pdf.

% D.L. 24 April 2014, N. 66Misure urgenti per la competitivita e la giustizacialg Art. 9, converted with
amendments in Law 23 June 2014, No. 89. Cfr.: R4 June 2014, No. 98)isure urgenti per la semplificazione
e la trasparenza amministrativa e per I'efficierdgygli uffici giudiziari Art. 22, c. 7, converted with amendments
in Law 11 August 2014, No. 114.

97 See the Italian Public Contracts Code, d.lgs. p&l/R006, No. 16, Art. 33, c.t8s, where it refer to “unions of
municipalities” (unioni di comuni — d.lgs. 18 Audug000, No. 267, Art. 32), consortium agreement®ragn

municipalities or provinces which alternativeshe tise of "soggetti aggregatori”.

% S. Arrowsmith - P. KunzlikSocial and Environmental Policies in EC Procuremeatv: New Directives and
New Directions Cambridge, 2009. For an analysis of public exfiarel see: EC Commissiow, report on the
functioning of public procurement markets in the:Hbénefits from the application of EU directivesdan
challenges for the futur8rd February 2004; EU Commissig@ommission staff working paper — implementation
report SEC(2003)3314" January 2003. See F. Merloippalti Pubblici: innovazione e razionalizzaziome
strategie di aggregazione e cooperazione europda naove Direttivecit., 33, who underlines that In the Italian
legal system, in order to promote the new orgaitimat models as defined by the European Directiveouablic

procurement it is therefore needed, on one harfaljitd up “public administrations of excellence”.
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carry out the given competen&edn fact public administrations have not only twsere
efficiency by duly spending public funds, but thalgo have to safeguard effectiveness in
using public powers and - even before - the capatfitachieving results and thus the

suitability of the organization to satisfy the irgsts delegaté®.

In this perspective the CPB stands out as an aneaiie needs of effectiveness
and efficiency of the administrative action; it@lepresents the structural model for public
administrations to keep on delivering services lte tisers - controls on procurement
performances included - by delegating or aggregdtie procuring of goods, services and
works to entities with the needed and adequateepsidnalisms they latik.

It the EU Single Market the need for extendingghepe of benchmarking and the
implementation of CPBs models are more and moresprg. Indeed, the provision of
centralised purchasing activities by a CPB locateal different Member State offers to the
national contracting authorities concrete altekrggtiwith regard to the national CPBs. The
latter, in turn, shall compete with European simdatities within a range which shall take

form of a direct competition among public procuretseconducted on the same products

% G. M. RaccaAppalti Pubblici: innovazione e razionalizzazione. strategie di aggregazione e cooperazione
europea nelle nuove Direttiveit., 12 Id, Le centrali di committenza nelle nuove stratagji@ggregazione dei
contratti pubblici,in Rapporto ltaliadecide 201%it., where it is reported that the lack profesai@m cause not
only the lack of competence or attribution, butresents a parameter of the constitutionality diedént state and

regional laws (Art. 118, c. |, Italian Constitutjon

10 g Ponzio,La valutazione della qualita delle amministrazigmibbliche Roma, 2012, 16. See also: D.
McBride, Strategic Management Model for Public Organisatiobsoking for Effective, Efficient, Transparent,
Ethical and Accountable Organisationslune, 2008, Maxwell School of of Citizenship anudblic Affairs, in
http://danielmcbride.net.

101 G, M. Raccal.e prospettive dell'aggregazione nellamministramiadei contratti pubbligiin ApertaContrada
15 January 2014, available abhttp://www.apertacontrada.it/2014/01/15/le-prospedtdellaggregazione-

nellamministrazione-dei-contratti-pubblici/
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and leads to buying from different framework agreatd®® This perspective could at last
results in a competition among legal framework n®dehose outcome will consist in

identifying the CPB as well as the national lavbéoapplied to the joint procuremé&fit

The new professional organizations are requirecetfopm their functions within
the European Single Market by realising public-puphrtnerships with similar entities for
a true requalification of public spending. The aggtion of public procurement should not
consist in a sum of public tenders or in addingetbgr human resources lacking of
adequate professionalisms both considering the akieder-disciplinary education and the

need of a periodic updating due to the continutagges in the legal framewd?tk

CPBs'’ capacities should not be evaluated just kingainto account the needed
and proper professionalism for adequately condgdtie award procedures, the drafting of
contract terms and the related market-analysis trthmarking activities but also by
considering the adequacy of goods and serviceshpsed. The latters are necessary for
properly accomplishing the tasks delegated evefaf@uring the use, on large scale, of the
new contractual tools such as framework agreements for taking advantages of e-
procurement devices and data-bases which ensursptmieency and procuring officials’

accountability.

192 R. Cavallo Perin,Appalti Pubblici: innovazione e razionalizzazionke strategie di aggregazione e

cooperazione europea nelle nuove Direttivie, 42.

103 G, M. RaccaAppalti Pubblici: innovazione e razionalizzaziohe. strategie di aggregazione e cooperazione

europea nelle nuove Direttiyeit., 13.

104 G. M. Raccale centrali di committenza nelle nuove strategieaggregazione dei contratti pubbljcin
Rapporto Italiadecide 201%it., where are highlighted the problems conrgttbtethe use of joint procurement as
a means to collect awarding procedure without avipus strategy and a market analysis; A. Zikppalti
Pubblici: innovazione e razionalizzazione. Le sigs di aggregazione e cooperazione europea neleven
Direttive, cit., 25.
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The “procurement workforce” has been identified as pillar of a public
procurement system” because of the impact of thkeea: functions “on the effectiveness
and integrity of a public procurement system”. Gdesng that “procurement workforce”
is susceptible to corruption, a strategy to figbitrgption e to promote integrity in public
procurement is needed and it can be pursued thrdagis, regulations and oversight but

also by enhancing the capabilities and qualificatiof the public procurement officiafs®.

In a different perspective it is also needed tacedhe excessive formalism that is
still a feature of public award procedures, paféidy in the Italian legal system: formalism
causes inefficiency without helping compliance wtitle principles of equal treatment and
non discrimination, having rather been, indeedyd through which economic operators

could drive public award procedures’ outputs tdrthein benefit®®.

In order to ensure integrity in public procuremengw technologies and
interoperability of databases will favour the exutpa of information and the comparison of
data among contracting authorities thus ensuriogoadination of the measures needed for
realizing publicity, simplifying contracting authties’ activities and reducing the
administrative burdens on economic operators. Bygleo it will be possible to monitor

time and quality of public award procedures anddewna different perspective, the

1% see P. T. McKeerGonferencePresentation of the book Integrity and efficientygiistainable public contract.
Balancing corruption concerns in public procuremémternationally eds. By G. M. Racca and C. R. Yukins,
Rome,Scuola Nazionale dell’amministrazigrigecember 17th, 2014, section V: The need forgasibnalization
in the procurement market. See also: A. Z&mnference Presentation of the book Integrity and efficiengy i
sustainable public contract. Balancing corruptioancerns in public procurement internationalbjt. section II:

Corruption at the award phase.

%6 G. M. Racca — C. R. Yukingntegrity and Efficiency in Sustainable Public Qats. Balancing Corruption
Concerns in public Procurement InternationallBruxelles, Bruylant, 2014. See also S. Rose-Atker,
Corruption and Government. Causes, consequencesedarm Cambridge University Press, Cambridge, 1999,

59 et seq.
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performance rating and economic operators’ reprtaaddressing the needed participation

criteria®’.

In this context the innovation and the use of neehhologies may favour
transparency and ensure controls on the PP proeedyr specific authorities as well as
economic operators, stakeholders and citiZ&nis this regard it is also needed to enhance
the ex-post controls for discovering public offlsiaunlawful behaviours, e.g. through the
improvement of the financial and human resourcesthaf Anticorruption National

Authority in order to make it able to accomplishsupervising and inspection ta¥ks

Following this path it will be possible to promad@ external control on public
administration’s contractual activity, thus enhagcipublic officials’ accountability and
safeguarding ethical principles and constitutiahaies, and obliging those public officials
to perform their function with discipline and homt{ thus contributing to the fight

against corruption.

7 G. M. Raccale centrali di committenza nelle nuove strategieadgregazione dei contratti pubblicip
Rapporto Italiadecide 201%it.

1% OECD,Draft Recommendation of the Council on Public Preceent cit., recommendations No. V.

199 F. Merloni, Appalti Pubblici: innovazione e razionalizzazione strategie di aggregazione e cooperazione

europea nelle nuove Direttiyeit., 33.

10 G, M. Raccale centrali di committenza nelle nuove strategieadgregazione dei contratti pubblici, in
Rapporto Italiadecide 201%it.; R. Cavallo PerinAppalti Pubblici: innovazione e razionalizzaziohe. strategie
di aggregazione e cooperazione europea nelle nudivettive, cit., 42. G. M. Racca — R. Cavallo Perin,
Corruption as a Violation of Fundamental Rights:pRfation Risk as a Deterrent Against the Lack ofdlty, in
lus Publicum Network Review. 1/2014, www.ius-publicum.com and in G.M. Raed@.R. Yukins (eds. by),
Integrity and Efficiency in Sustainable Public Qats Bruxelles, Bruylant, 2014, 23-48. R. Cavallo Reri
L’etica pubblica come contenuto di un diritto degthministrati alla correttezza dei funzionan F. Merloni — R.
Cavallo Perin (eds. byAl servizio della nazione, Etica e statuto dei fanari pubblici Milano,Franco Angeli,
2009, 147-161.
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