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Introduction 

The Twelfth Five Year Plan (2012-2017) of the Indian Planning Commission is titled “Faster, More Inclusive and Sustainable Growth”. It clearly states that “No development process can afford to neglect the environmental consequences of economic activity, or allow unsustainable depletion and deterioration of natural resources”[footnoteRef:1]. One of the aims of the Plan is thus to promote faster growth without setting aside the need to  reconcile development and the protection of environment, which is a hard task, as shown by the experience of many developing countries. Given that development needs additional energy, energy policy should be linked to protection of the environment. In fact, coal and hydro power are crucial to meet energy needs in the Indian context and the production of these energy sources involve potential damage for forests and for the living conditions of some communities that may be displaced. The energy requirement for development will need to be reconciled with the objective of environmental protection: “the economy depends heavily on coal and hydro power to meet its energy needs and the development of each of these energy sources involves potential trade-offs with conservation of forests and the objective of avoiding displacement of people”[footnoteRef:2].  [1:  Planning Commission, Government of India, Twelfth Five Year Plan (2012-2017): Faster, More Inclusive and Sustainable Growth, vol. I, Delhi, Sage, 2013, p. 8.]  [2:  Planning Commission, Twelfth Five Year Plan (2012-2017), p. 8. ] 

Atomic energy is seen as a strategic source over the next two decades but its development needs to address the issues that have arisen after the Fukushima accident as concerns environment and safety, and social concerns. Renewable energy sources are more expensive than coal and hydro power; however the Planning Commission clearly promote their development, highlighting that “the reluctance to bear these costs arises largely because the cost of environmental damage is not properly measured. It is only when this is done that the cost of avoiding such damage can be compared with the environmental benefits to reach a rational decision on whether the costs are worth it”[footnoteRef:3]. Improvement of energy efficiency is also seen as a strategic field, bringing less dependence on imports in order to lower costs and to avoid adverse effects on energy security. [3:  Planning Commission, Twelfth Five Year Plan (2012-2017), p. 10.] 





The Plan requires the development of institutional capabilities: “The Twelfth Plan also needs to focus on developing the capabilities of our institutions to perform the increasingly complex and demanding tasks expected of them. We have three pillars of governance (Legislature, Executive and Judiciary) and three tiers of government (Centre, State and Panchayats/ULBs [Urban Local Bodies])”[footnoteRef:4]. New legislative frameworks are suggested as necessary particularly as concerns water and groundwater resources, redefining Centre-State relations and relying on new Indian environmental jurisprudence. The inclusive strategy outlined in the Plan “involves a much greater role of the States, and closer coordination between the Centre and the States, than would be needed for a purely corporate-led growth strategy”[footnoteRef:5]. [4:  Planning Commission, Twelfth Five Year Plan (2012-2017), p. 14. ]  [5:  Planning Commission, Twelfth Five Year Plan (2012-2017), p. 5.] 

The need for an integrated institutional framework is well described with reference to water: “A framework law, that is, an umbrella statement of general principles governing the exercise of legislative and/or executive (or devolved) powers by the Centre, the States and the local governance institutions needs to be developed. Such a framework law is not intended to either centralise water management or change Centre–State relations or alter the Constitutional position on water in any way. It is intended to be justiciable, in the sense that the laws are passed, and the executive actions are taken by the Central and State Governments, and the devolved functions exercised by PRIs conform to the general principles and priorities laid down in the framework law, and that deviations can be challenged in a court of law”[footnoteRef:6]. [6:  Planning Commission, Twelfth Five Year Plan (2012-2017), p. 23.] 

From these brief quotations it clearly emerges that Indian energy policy is fully aware of the need to integrate development and environment protection, and to promote better integration on the one hand of Union, States and local levels and on the other hand of legislative, executive and judicial powers. This chapter provides a brief analysis of  these multidimensional issues, describing the structure of the Union-States relationship, the development of Indian environmental law as based on fundamental rights and judicial activism, and the regulatory framework. The emerging picture is one of great dynamism, where India is elaborating a legal framework that, within the international context and in interaction with the experience acquired in other legal systems, aims to adapt to the needs of the country.

 
Indian cooperative federalism 

The Republic of India is a “Union of States” comprising twenty-eight States and seven Union territories. Although a federal state, India has its own peculiar vision  of Union-States relations which tends to increase the unitary character of the federation, so that this type of federalism is qualified as "cooperative federalism"[footnoteRef:7]. Indian federalism is at the same time necessary and complex to manage, due to the truly diverse realities it has to tie together. In fact, achieving a satisfactory balance in the federal structure represented a very delicate aspect of the work of the Constituent Assembly.  [7:  See for instance D.D. Basu, Introduction to the Constitution of India, New Delhi, Wadhwa, 2004 and M.P. Jain, M.P., Indian Constitutional Law, New Delhi, Wadhwa, 2004. See also L. Saez, Federalism Without a Centre: The Impact of Political and Economic Reform on India’s Federal System, New Delhi, Sage, 2002. ] 

The division of legislative powers between the Union and individual States is based on detailed lists of the exclusive competence of the Union and the States, while also providing a range of areas where there is concurrent competence. Areas are thus grouped into three lists (Union list, State list and Concurrence list), which constitute Annex Seven of the Constitution. The path followed was not that of assigning certain powers expressly to the Union, leaving the others to the States, according to the principle of residual or exceptional nature of the competence of the Union. There is a residual power, which is attributed to the Union, for everything that is not covered in the lists falls within the competence of the Union, but in reality the method has been to regulate everything: what the Union can do, what the States can do, and what can be done at both levels. The lists are long and detailed and include about two hundred entries. This analyticity has been pursued in order to avoid as far as possible uncertainties concerning the powers and  to design an organic structure of powers at different levels.
Union areas of exclusive competence include, for example, defense, foreign affairs, monetary policy, banking, insurance and federal taxation, while the States’ areas of exclusive competence include public order and the police, public health and the healthcare system, agriculture and fisheries, forests, and state taxation. Concurrent legislative powers are contemplated in important matters, such as criminal law and procedure, civil law, in particular marriage, contracts, torts and trusts, and civil procedure. Also concurrent are the areas of labor, economic and social planning, and education. Of course this system should be understood together with the principle of territorial jurisdiction, for each state can legislate only on its own territory, which implies the possibility of lack of uniformity in important matters. With regard to the executive power, the division between the federal and state levels follows the same structure as the legislature. A peculiarity of the Indian federal system is that the judiciary is unitary and there are no parallel judiciaries at the federal and state levels. High Courts are state higher level jurisdictions and the Supreme Court may be seen as the sole federal Court. All Courts apply Union and State sources as a whole.
Even such a detailed system cannot be complete and requires the use of some consolidated principles of interpretation. To assess whether a given legislative act complies with the division of powers between the federal and state levels it is necessary to adopt an approach that focuses on the substance and content of the law, and not on extrinsic, formal data such as the title. To avoid excessively complex interpretive issues, it is believed that lists may be interpreted broadly. In addition, it is recognized that the division of powers is respected if the primary object of a law falls within the appropriate list, even if other areas are touched indirectly. In concurrent matters, in the event of a conflict between federal and state regulations, the former prevails.
Specifically, in energy-related matters, atomic energy and mineral and oil resources are assigned to the Centre, while gas and gas-works, taxes on mineral rights, and taxes on sale and consumption of electricity are assigned to the states; electricity production is a concurrent area. Remarkably water is a state area, but art. 262 of the Constitution states that “Parliament may by law provide for the adjudication of any dispute or complaint with respect to the use, distribution or control of the waters of, or in, any inter State river or river valley”. On the basis of this norm an Inter-State Water Dispute Act, 1956 was promulgated and a Tribunal was set up to settle inter-state disputes. In India large dam projects are pursued for irrigation and the production of hydroelectric energy. The  Sardar Sarovar Dam project is emblematic of the issues posed by these gigantic projects in inter-state relations and also with regard to the rights of and compensation schemes for displaced subjects[footnoteRef:8]. [8:  See Cullet, P. (ed.), The Sardar Sarovar Dam Project: Selected Documents, Aldershot, Ashgate, 2007. ] 



Fundamental rights and the making of Indian environmental law

The history of environmental law in India – but not only in India – is recent history. A key role was played by the Bhopal disaster[footnoteRef:9]. The Bhopal case gave a strong boost to Indian law in terms of the elaboration of  principles and instruments for environmental protection[footnoteRef:10]. As noted by Dias, environmental law in India before Bhopal, was “inadequate, unimaginative and so ineffectual as to be virtually nonexistent”[footnoteRef:11].  [9:  In December 1984, a toxic cloud that spread from a plant of Union Carbide India Ltd. in Bhopal, Madhya Pradesh, caused one of the biggest environmental disasters in history. The estimated number of victims ranges from 2,500 to 8,000. Union Carbide India was a subsidiary of Union Carbide based in the United States and one week after the incident a number of lawsuits were filed in the United States against it. In February 1985 the Bhopal Gas Leak Disaster (Processing of Claims ) Act came into force in India, according to which the exclusive right to sue on behalf of victims of the disaster in India and abroad was assigned to the Indian government. On the basis of this Act, the Indian government has taken part in the trial against Union Carbide in front of the Southern District Court of New York, where all the actions proposed so far had been unified. Remarkably, one of the arguments used by the Indian government in favor of the jurisdiction of a U.S. court was that the Indian legal system, in both substantive and judicial spheres, was not able to manage a complex trial such this. The Court dismissed the case on the basis of the principle of forum non conveniens, holding that an Indian court was in a better position to judge and requiring, however, that Union Carbide accept the jurisdiction of the Indian courts. The subsequent story has been long and complex. For an introductory analysis see the online dossier prepared by the International Environmental Law Research Centre, http://www.ielrc.org/india/bhopal.php. ]  [10:  S. Shanthakumar, Introduction to Environmental Law, New Delhi, Wadhwa, 2005.]  [11:  A. Dias, “Judicial Activism in the Development and Enforcement of Environmental Law: Some comparative insights from the Indian Experience”, Journal of Environmental Law, 6, 2 (1994), p 244.] 

The drivers of this development in environmental law were the courts, who have exercised their powers in different directions. First, they have developed new concepts and instruments, by linking environmental protection to the constitutional protection of fundamental rights, by incorporating into national law the principles established by international environmental law and by reformulating some classical doctrines of English common law. Secondly, they have expanded the possibilities of access to courts and urged the activities of other powers, in particular the executive power, to enforce the protection of rights. This judicial activism has produced, in the last years, a substantial evolution in environmental law with respect to the situation in which it was before Bhopal[footnoteRef:12]. Nevertheless, there is still a long way to go.  [12:  On judicial activism see S.P. Sathe, Judicial Activism in India. Transgressing Borders and Enforcing Limits, 2 ed., New Delhi, Oxford University Press, 2002.] 

The steps of this process may be briefly summarized. The original text of the Indian Constitution did not contain provisions that relate directly to the protection of the environment[footnoteRef:13]. It was in 1976 that the 42th Amendment introduced into the Constitution some provisions that directly provide for a duty to protect the environment for the State and citizens. With regard to the obligations of the State, the fundamental article is art. 48, which is located in part IV on Directive Principles of State Policy. This article states that: "The State shall endeavor to protect and improve the environment and to safeguard the forests and wild life of the country." It should be remembered that Directive Principles of State Policy lay down restrictions to political action by the State but are not directly applicable in the courts and that, under Article 12, the term “State” should be interpreted as including all federal agencies and states and also state-controlled companies[footnoteRef:14]. [13:  According to Indian constitutional doctrine the preservation of natural resources and the protection of the environment were covered by articles 39b and 47-49. In Article 39b provides that: “the State shall direct its policy towards securing that the ownership and control of the material resources of the community are so distributed as best to subserve the common good”; following art. 49 “it shall be the obligation of the State to protect every monument or place or object of artistic or historic interest, declared to be of national importance, from spoliation, disfigurement, destruction, removal, disposal or export as the case may be.”]  [14:  With regard to the duties of citizens, the fundamental article is 51A, which is in itself the new Part IVA of the Constitution, dedicated to fundamental duties. Within a very long list, section (g) establishes that it is a duty of every Indian citizen  “to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have compassion for living creatures”.] 

As highlighted by Dam and Tewary, the Supreme Court began to play a creative role in the field of environmental law on the basis of the recognition of the relationship between Part IV of the Constitution and Part III, dedicated to fundamental rights, which together represent "the commitment to social revolution and ... the conscience of the Constitution"[footnoteRef:15]. A consequence of the recognized connection between the two parts is that fundamental rights are interpreted in the light of the Directive Principles. Hence the changes in the law that led the Court to develop the right to a healthy environment as implicit in the right to life, recognized as a fundamental right in Article 21[footnoteRef:16]. The main effect of the combination of these two parts of the Constitution was to make the right to live in a healthy environment a right for the protection of which one can act directly before the Supreme Court under Article 32. Another important consequence was the spread of Public Interest Litigation in environmental matters. The problem of access to justice is of course not limited to environmental protection, but has played a crucial role in the development of Indian environmental law[footnoteRef:17].  [15:  See Minerva Hills v. Union of India, AIR 1980 SC 1789, quoted in S. Dam, V. Tewary, “Polluting environment, polluting Constitution: is a ‘polluted’ Constitution worse than a polluted environment?”, Journal of Environmental Law, 17, 3 (2005), pp. 383-393.]  [16:  S. Shanthakumar, Introduction to Environmental Law, p. 91. Article 21 has a classical formulation and connects the right to life to personal liberty, stating that: “No person shall be deprived of his life or personal liberty except according to procedure established by law”. On the other hand, in the international order there was already a tendency for the right to life to be understood not only as the right to survival but also as a right to an adequate standard of living and its improvement. For instance, Principle 1 of the Stockholm Declaration (1972) states: “Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment that permits a life of dignity and well-being”.]  [17:  See S. Shanthakumar, Introduction to Environmental Law, p. 341 ff.] 

In a series of judgments, in the late '80s, the Supreme Court implicitly recognized that the right to live in a healthy environment is part of the right to life. However, it was the jurisprudence of the High Courts that expressly recognized the right to live in a healthy environment as part of the right to life provided for by Article 21, in particular, the High Court of Andhra Pradesh in Damodhar Rao v. Municipal Corporation, Hyderabad (1987)[footnoteRef:18]. Subsequently, the Supreme Court made explicit the principle that was already implicit in its previous rulings. In Chhetriya Pardushan Mukti Samiti v. Sangarsh. State of Uttar Pradesh (1990), the court for the first time established in explicit terms that the right to live in an unpolluted environment was covered by the protection of Article 21. Along the same lines, in Subhash Kumar v. State of Bihar (1991), the Court held that: “the right to life enshrined in Article 21 includes the right to enjoyment of pollution free water and air for the full enjoyment of life. If anything endangers or impairs the quality of life, an affected person or a person genuinely interested in the protection of society would have recourse to Article 32”[footnoteRef:19]. [18:  See also Attakoya Thangal v. Union of India (1990) and Vijay Singh Puniya v. State of Rajasthan, (2004).]  [19:  The same principle has been confirmed in Virander Gaur v. State of Haryana (1995), Narmada Bachao Andolan v. Union of India (2000) e Ramji Patel v. Nagrik Upbhokta Marg Darshak Manch (2000).] 



Sustainable development, policy and environmental jurisprudence  

Having defined the constitutional framework of environmental protection, the Supreme Court developed a set of principles that, according to Dam and Tewary, mark the beginning of a phase of law-making by the Court[footnoteRef:20]. A case in which the Court has created a new standard concerns the rule of absolute liability, which was developed in MC Mehta v. Union of India (AIR 1987 SC 1086 ) as an evolution of the rule of strict liability, established in England in the case of Rylands v. Fletcher (1868). According to the rule of strict liability, in case of exercise of dangerous activity, there is a responsibility for damages which may not apply only in special cases, including “acts of God”, that is to say unpredictable and uncontrollable facts, an act by a third party such as an act of sabotage, guilt or the consent of the damaged person. The Supreme Court went further, believing the rule of strict liability to be not adapted to the needs of the modern economy and technological development that occurred in the twentieth century; it laid down the rule of absolute liability, under which a company has strict liability not subject to the exceptions provided for by the rule of strict liability for damage caused by hazardous activities. This principle is based on the consideration that authorization to engage in a dangerous activity should be understood as implicitly subject to a commitment by the company to take responsibility for damage that could arise and, further,  that only the company is in a position to control and prevent possible damage[footnoteRef:21]. [20:  S. Dam, V. Tewary, “Polluting environment, polluting Constitution: is a ‘polluted’ Constitution worse than a polluted environment?”, p. 388.]  [21:  See S. Dam, V. Tewary, “Polluting environment, polluting Constitution: is a ‘polluted’ Constitution worse than a polluted environment?”, p. 387. The principle was confirmed in Indian Council for Enviro-Legal Action v. Union of India (AIR 1996 SC 1466). It is important to highlight that the Court consciously deviates from the classical doctrine of common law on the basis of a particular way of understanding its role and the autonomy of the Indian legal system. In fact, the judge Bhagwati says: “we have to evolve new principles and lay down new norms which would adequately deal with the new problems which arise in a highly industrialised economy. We cannot allow our judicial thinking to be constricted by reference to the law as it prevails in England or for that matter in any foreign country. We no longer need the crutches of a foreign legal order. We are certainly prepared to receive light from whatever source it comes but we have to build our own jurisprudence”. ] 

Another basic principle is the polluter pays principle, already applied in the Mehta case, and then developed in Vellore Citizen's Welfare Forum v. Union of India, 1996 and in S. V. Jaganath v. Union of India, 1997 as an essential principle for sustainable development. According to this principle there is an obligation to restore the damaged environment, as well as an obligation to compensate the victims of pollution. This principle has been developed in international law. In particular, Principle 16 of the Rio Declaration (1991) states that national authorities should take measures to promote the internalization of environmental costs. To this end, one must start from the principle that those costs should fall on the party responsible for the pollution, bearing in mind public interest and the need not to distort the dynamics of international trade. The Supreme Court has applied this principle, considering it to be one of customary international law, which, not being contrary to India’s public policy, is part of Indian law and is directly applicable.
Also in relation to the concept of sustainable development, in the Mehta and Vellore cases the precautionary principle was introduced into the Indian legal system, contained in Principle 15 of the Rio Declaration, which states: “in order to protect the environment the precautionary approach should be widely applied by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost effective measures to prevent environmental degradation”.
Again, the principle has been considered part of customary international law and, as such, part of the Indian legal system. The Court has further developed the precautionary principle, stating that it requires environmental measures such as anticipating and preventing the causes of environmental degradation, and that the burden of proof on the non-environmental hazard falls on the person who intends to carry out a particular activity that can raise fears of a negative environmental impact[footnoteRef:22].  [22:  See S. Shanthakumar, Introduction to Environmental Law, pp. 106-107. This principle has been applied by the Supreme Court in M.C. Mehta v. India (1996), concerning the protection of the Taj Mahal from industrial emissions in the  Taj Trapezium Zone. The Court stated that “the atmospheric pollution ... has to be eliminated at any cost. Not even 1% chance can be taken when human life apart the preservation of a prestigious monument like the Taj is involved”, and ordered the factories identified as potential pollutants in the area to adopt new means of production or to  close. ] 

Another important component of Indian environmental jurisprudence is the doctrine of public trust, directly derived from English common law, which was formulated in particular in MC Mehta v. Kamalnath (1997). According to this doctrine, the Court held that the state should be considered as a trustee of all natural resources, which by their nature are public utilities. As observed by Razzaque, the doctrine of public trust plays in particular the function of giving citizens the opportunity to question the management of natural resources by the state and, in this sense, it is an additional tool to protect the environment from breaches by public bodies[footnoteRef:23]. [23:  See J. Razzaque, “Application of Public Trust Doctrine in Indian Environmental Cases”, Journal of Environmental Law,13, 1 (2001), p. 227.] 

Another two principles, sustainable development and inter-generational equity, have a more general character. Sustainable development means “development that meets the needs of the present without compromising the ability of the next generations to meet their own needs”[footnoteRef:24]. Given that sustainable development means first not harming future generations, the two principles tend to merge. From the technical point of view an implementation of the principle of sustainable development may mean that production activities should be commensurate with the ability of natural resources to reproduce themselves and the adaptive capacity of a given ecosystem. Although the principle is clear and accepted, the problem is balancing the various interests involved. First we must observe that the principle of sustainable development includes the principle of the pursuit of development. In  Indian council for Enviro-Legal Action v. Union of India, it is stated that: “While economic development should not be allowed to take place at the cost of ecology or by causing wide spread environmental destruction and violation: at the same time, the necessity to preserve ecology and environment should not hamper economic and other developments. Both development and environment must go hand-in-hand”[footnoteRef:25]. [24:  See World Commission on Environment and Development, Our Common Future (Brundtland Report), London 1987.]  [25:  In K.M. Chinnappa v. Union of India (2003) the need to balance the different interests of development and environment was reaffirmed: “It cannot be disputed that no development is possible without some adverse effect on the ecology and environment, and the projects of public utility cannot be abandoned and it is necessary to adjust the interest of the people as well as the necessity to maintain the environment. The balance has to be struck between the two interests. Where the commercial venture or enterprise would bring in results which are far more useful for the people, difficulty of a small number of people has to be bypassed. The comparative hardships have to be balanced and the convenience and benefit to a larger section of the people has to get primacy over comparatively lesser hardship”.] 

Therefore, the problem that every court is faced with is the extent to which to promote environmental conservation rather than economic development, which also involves the right to work. Naturally, in some cases, if environmental damage occurs for subsequent generations, it is unlikely to be perceived by social groups involved as more serious and prevalent than the interests of the present. Precisely because of this cognitive limit of failing to take seriously future damage, the principle of sustainable development and solidarity between generations is very difficult to protect in the courts. Therefore, it is normally used in connection with other principles, in particular with the precautionary principle, which has a greater capacity of concrete definition[footnoteRef:26]. [26:  This issue is also related to the fact that India is a developing country and, as such, on the one hand should support the development of its production and, secondly, in some cases, it is the "victim" of the relocation. See D. Shanmuganathan, L.M. Warren, “Status of Sustainable Development as a Principle of National and International Law: The Indian Approach”, Journal of Environmental Law, 9, 2 (1997), pp. 387-402.] 

Therefore, in this respect, we can observe that, at least in the case law of the Supreme Court and the High Court, the principle of the primacy of environmental protection is solid and not softened by the needs of economic development. It is clear, however, that the Court has been much more effective against small and medium-sized enterprises and local, state and federal agencies than it has been against large or international economic groups[footnoteRef:27]. [27:  See A. Dias, “Judicial Activism in the Development and Enforcement of Environmental Law: Some comparative insights from the Indian Experience”.] 



Regulation and governance

We have seen the principles and doctrines that have led to the development of environmental protection in the case law of the Supreme Court and the High Courts and we have also observed that the initiative of the Courts has been crucial both in developing substantive principles and in terms of access to justice. But legal protection of the environment requires a range of tools, policies and development plans, the drafting of which cannot be the task of the judiciary. For example, environmental law is meant to establish mechanisms for the management of environmental issues, to determine acceptable standards of pollution, to develop plans for incentives for cleaner technologies, to establish mechanisms for environmental impact assessment, and concern itself with involving local communities in resource management[footnoteRef:28]. As Vibhute observed, the impact of Part IV of the Constitution has been felt on Indian politics, which, in particular in the environmental planning of the 80s, has shown that implementing environmental protection must be part of development policy[footnoteRef:29]. [28:  See K.I. Vibhute, “Environment, Development and the Law: The Indian Perspective”, Journal of Environmental Law, 7, 2 (1995), pp. 137-148.]  [29:  K.I. Vibhute, “Environment, Development and the Law: The Indian Perspective”, p. 140. On the main features of environmental policy see S. Shanthakumar, Introduction to Environmental Law, p. 36 ff.] 

The Indian legislative framework for the protection of the environment is very complex. In an outline of only the most important parts, it is worth mentioning the Wild Life (Protection) Act of 1972, which regulates the protection of flora and fauna and was promulgated in particular against hunting of and trade in wild animals. In 1973 a special project was also launched for the protection of tigers (Project Tiger), increasing the extension of natural reserves. In 1974 the Water (Prevention and Control of Pollution) Act, for the preservation and improvement of waterways, entered into force. Other important anti-pollution laws are the Air (Prevention and Control of Pollution) Act, 1981 and the Environment (Protection) Act of 1986, which constitutes an attempt to implement into the Indian legal system decisions taken at the Stockholm Conference in 1972.
With regard to institutional structure, a committee was set up in 1980, the Tiwari Committee, named after its President, in order to develop proposals for the improvement of environmental governance. On the basis of its recommendations, a Department of Environment and the National Committee for Environmental Planning were established respectively in 1980 and in 1981. In 1985 the Ministry of Environment and Forests was established, which incorporated the Department of Environment. In 1995 the National Environment Tribunal Act entered into force, followed in 1997 by the National Environment Appellate Authority Act. Finally, in 2002, the Biological Diversity Act entered into force, which seeks to implement the goals set by the United Nations Convention on Biological Diversity signed in Rio de Janeiro in 1992. In 2010 the National Green Tribunal was established. 
This legislation of a very technical character primarily regulates the powers of government in environmental management. Taking into account the Environment Protection Act, which has a general character with respect to the other laws, it can be observed that the central government has first and foremost a power to co-ordinate local governments and other public agencies. The government also has the task of programming and the power to determine environmental standards and to identify areas for productive activities based on environmental considerations. The government can also finance research and campaigns, determine procedures for the prevention of pollution, carry out inspections of establishments and products and even order the closure of plants.[footnoteRef:30] [30:  See S. Shanthakumar, Introduction to Environmental Law.  For a brief description of various Pollution Control Boards set up by other anti-pollution legislation, see K.I. Vibhute, “Environment, Development and the Law: The Indian Perspective”.] 

In general, even if laws on environmental protection are extremely detailed, the question of their effectiveness and efficiency arises. As Vibhute observed: “Legislative policy pertaining to the environmental protection and improvement reflected in ... major anti-pollution Acts seems to be very impressive. Environmental laws in statutes books and laws in action do, however, exhibit a remarkable gap. One of the factors responsible for the malady, in the writer’s view, is the almost absolute discretion and free hand given to Governments in ‘manning’ the Pollution Control Boards, leaving scope for ‘politicisation”[footnoteRef:31]. The same negative opinion is shared by Dias, who for this reason believes that the role played by the Supreme Court has been of exceptional importance for the development of environmental protection[footnoteRef:32]. In fact, one of the problematic aspects of the judicial activism of the Supreme Court is that it has also taken on the task of policy making. For example, in the Vellore case, the Court laments the deficiencies of local authorities in exercising their powers and countering the claims of strong industrial powers. As a result, in this case the court ordered the central government to constitute an authority under Article 3 (3) of the Environment Protection Act in order to manage environmental problems in Tamil Nadu arising in particular from the tanning industry. Even more significant, the judgment orders that this environmental authority must apply the polluter pays principle and the precautionary principle[footnoteRef:33]. [31:  K.I. Vibhute, “Environment, Development and the Law: The Indian Perspective”, p. 148.]  [32:  See A. Dias, “Judicial Activism in the Development and Enforcement of Environmental Law: Some comparative insights from the Indian Experience”.]  [33:  See D. Shanmuganathan, L.M. Warren, “Status of Sustainable Development as a Principle of National and International Law: The Indian Approach”, according to which it is essential that the Indian government be involved in application of environmental protection  regulations established by the Court. ] 

This aspect of the role assumed by the Supreme Court has been criticized as counterproductive in practical terms and harmful as regards the constitutional balance of powers. As noted by Dam and Tewary, environmental governance has not improved in recent years, and one of the causes may be identified precisely in the judicial activism of the Court, which has slowed the development of a strong bureaucracy, reducing it to a mere executor of the orders of the Court, and which has weakened non-judicial mechanisms of environmental protection. According to the two authors, “The Court would do well to acknowledge that ‘ills of governance’ are best resolved when they are resolved by the conflicting interest holders themselves” [footnoteRef:34]. [34:  S. Dam, V. Tewary, “Polluting environment, polluting Constitution: is a ‘polluted’ Constitution worse than a polluted environment?”, p. 393.] 

In energy-related matters, the following Acts may be mentioned: the Energy Conservation Act, 200, which defines the powers of the Centre and the power of States. It also establishes a Bureau of Energy Efficiency and an Appellate Tribunal. The Electricity Regulatory Commission Act, 1998 established a Central Commission and provided for the establishment of State Commissions in order to regulate the tariffs. Other important pieces of legislation are the Electricity Act, 2003, the Petroleum and Minerals Pipelines (Acquisition of Right of User in Land) Act, 1962, the Coal Mines (Nationalization) Act,  1973, the Coal Mines (Conservation and Development) Act, 1974, the Atomic Energy Act, 2008[footnoteRef:35]. [35:  For an analysis of legislative and regulatory frameworks in energy sectors see M. Naseem, India, in: International Encyclopaedia for Energy Law, Kluwer Law International, Alphen aan den Rijn, 2013.] 

In order to implement an effective institutional framework  many possible interactions should be taken into account: centre, states and local administrations; legislative, executive and judicial powers. A further interaction to be mentioned is that between public and private actors. The role assigned to State owned enterprises and incentives for foreign investments have an impact on the sector. In addition, changing political majorities at the Union and States levels and uncertainties about the institutional framework may have an adverse effect on energy investments. 
In this regard a brief reference may be made to Indian nationalisation policy. In 1976, the 42th amendment to the Constitution introduced the socialist character of the Indian Republic, to make explicit a value that was in reality already present in the previous phase. The constitutional amendment served mainly to legitimize politically interventionism by the state. In any case, both before and after the amendment, Indian socialism should not be understood as socialization of all means of production. As observed by Basu, immediately after the entry into force of the Constitution, the dominant idea was that of the "socialistic pattern of society" , based on public ownership of the major means of production, increasing productivity and equitable distribution. The realization of the main objectives of the Welfare State certainly called for an expansion of the powers of the State. Even after the amendment, Indian socialism in essence has led to decisions in favor of public ownership in all areas where this was made ​​necessary by extreme inequality and poverty, and did not rule out private property, even if this was downgraded from fundamental right to a right having constitutional relevance. This approach can be summarized in the words of Indira Gandhi: “We have always said that we have our own brand of socialism. We will nationalise the sectors where we feel the necessity. Just nationalization is not our type of socialism”[footnoteRef:36].  [36:  Quoted in Basu, D.D., Introduction to the Constitution of India.] 

At least until 1992, the trend has been towards an increase in the presence of the state in the market, through nationalization and broad powers to regulate the market. Since 1992 there have been major changes and, in particular, there has been a shift towards privatization and liberalization. Basu points out that this change has been the effect of global phenomena related to the collapse of socialist regimes, but it can also be seen as an effect of the autonomous repositioning of India on international markets, which has affected all economic law. In other words, since 1992, the idea of ​​sustained economic growth has been empowered politically and culturally with the aim, which has remained unchanged, of improving living conditions in Indian society.
As a conclusion, a lively debate is currently taking place in India on the need to elaborate an Indian model for management of natural resources and to build an integrated agenda capable of addressing a number of factors interacting in complex ways. In this framework, Union-States relations should be reviewed. In fact, present policies have been based on the primacy of the Union. Resources are owned by the States but the regulatory power is held by the Centre. Furthermore, utilization of natural resources should not be separate from a general perspective on sustainable exploitation and on the social impact of development. In this regard, a policy that fails to take into account the concerns of citizens is myopic because it could lead to strong social opposition. An integrated resource policy also needs to deal in a consistent way with fiscal incentives, openness to competition, sharing of rights, responsibilities and benefits in the relationship between Union and States, and between the States’ machinery and  communities[footnoteRef:37]. [37:  For an example of this public debate see L. Noronha, “For an integrated resources policy”, The Hindu, 23 February 2011 (available at http://www.thehindu.com/opinion/lead/for-an-integrated-resources-policy/article1481174.ece; last accessed on November 2013). See also L. Noronha and A. Sudarshan (eds.), India’s Energy Security, New York, Routledge 2009.] 
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