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SOCIAL RIGHTS IN CRISIS:
ANY ROLE FOR THE COURT OF JUSTICE OF THE EU?

Francesco Costamagna1

1. Introduction: the reform of the European economic governance in re-
sponse to the crisis 

The European response to the crisis revolved around two main axis2 -

-
trol on Member States economic choices.3

-

held in Macerata on the 11th December 2015, and to the participants. Furthermore, a spe-

spent discussing about these issues and, in particular, the Ledra case. All errors remain 

2  

-

3  

39
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4

5, has been 
-
-

-
6 was es-

-

for Greece, approved in August 2015.

institutions that serves different purposes. First, it aims to reduce moral 

problems.
-

inter alia, that the 

-

-
8

5  

6  The Treaty Establishing the European Stability Mechanism

signed in March 2012. 
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-

Commission – in liaison with the ECB and, wherever possible, together with 

-
9 

The second axis of the European response to the crisis consists of the re-

This has been achieved through a combination of EU legislative measures 
and international law treaties. As for the former, in November 2011 the Eu-

-
10 11 

under a single procedural umbrella both soft and hard coordination and sur-

9  

on the strengthening of economic and budgetary surveillance of Member 

10  

on the strengthening of the surveillance of budgetary 

positions and the surveillance and coordination of economic policies, 

on speeding up and clarifying the implementation of the ex-

-
ber 2011 on the effective enforcement of budgetary surveillance in the Euro area 

on the prevention and correction of macroeconomic im-

balances -
vember 2011 on enforcement measures to correct excessive macroeconomic imbalances 

in the Euro area, 
11  
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veillance mechanism.12

of all Euro-States.13

Treaty on Stability 

Co-ordination and Governance in the Economic and Monetary Union,14

-
inter alia, stringent 

15 -

orders “through provisions of binding force and permanent character”.
These measures had a profound impact on the fabric of the European 

16 -
dational elements.

paper focuses on the role that the Court of Justice of the European Union 

encroach upon fundamental social rights and, more in general, the balance 
between the social and the economic dimensions within the EU legal order. 

-

-

12  

13  on the strengthening of economic and 

budgetary surveillance of Member States in the Euro area experiencing or threatened 

on common provisions for monitoring and 

Member States in the Euro area 

14  The Treaty on Stability, Coordination and Governance in the Economic and Mon-

etary Union 

15  Article 3 TSCG. 
16  

 



READING THE CRISIS

43

2. The crisis, the EU and the demise of the Rule of Law

the Rule of Law”.18

bailout instruments that threatens one of the cornerstone of the European 
integration process. 

-

scope of EU law. The departure from the Rule of Law is even more evident in 
those cases where EU institutions and, in particular, the ECB resorted to in-
formal tools, such as secret letters, to put pressure on some Member States in 

19 This 
-

ter20

instruments it had to use. The adoption of these reforms were considered as a 
-

-
lowed with Spain and, although using other forms of pressure, with Ireland,21 

18  

19  

20  See Economia e Finanza - Corriere della Sera, 
-

21  

-
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22 and Greece.23

-
-

tion and its legal structure.24

-
-

25 
Although diverging on several aspects, these perspectives concur on the 

fact that the departure from the rule of law has been a choice and not an acci-
dent. As it often happens in situations that are perceived as having an excep-
tional character,26 the respect for rules has been perceived as a constraint that 

-
-

-

-

22  In a Decision of 21 March, the ECB Governing Council made clear that it would have 
-

-

24  

26  The war on terror represents a good example in this regard.
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-

reserved to Member States, as it reaches across the entire spectrum of the 

 
-

captured through multilevel governance heuristic”. In his view, this transfor-

28 -

particular, described the regimes aiming at securing balanced budgets, avoid-

as a process of co-government that “goes to the structure and rationale of a 
29 

This development puts severe constrains on political bargaining processes 
30 -

3. The Impact of Anti-Crisis Measures on Social Rights 

-
-

 

28  

30  
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-

itself is now reconsidering the wisdom of this approach.31 Some commenta-

32 
-

-

33

much evident in the case of States forced to enter into a structural adjustment 
-

201334. Moreover, it is worth observing that the First Economic Adjustment 

-
-

-
tion35 -

-

31  

32  

34  

35  Internal devaluation policies have been considered as “functional equivalents” to 
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-

surveillance of Member States in the euro area experiencing or threatened 

good example in this regard. The provision establishes that, when a Member 
-
-

mation and the national reform programme of the Member State concerned”, 

-

Income”36 and praising the adoption of some measures aimed at supporting 
the most vulnerable part of the population.  

economic crisis evolve into a full-scale social crisis, having a severe negative 

38. The anal-

36  Memorandum of Understanding between the European Commission acting on 

behalf of the European Stability Mechanism and the Hellenic Republic and the Bank of 

Greece, 19 August 2015, p. 4. 
 However, this praise sounds at bit paradoxical, as the adoption of these measures 
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-

For instance, with regard to the right to education, it found that reduction 
in the number of schools, in the number of teachers and of administrative and 

-

39 Fur-

reducing costs through restricting access to healthcare, introducing or in-

-
ticular these measures reduced access to healthcare, increased waiting times 
for treatments and unmet medical needs, as well as decreased preventive and 

most vulnerable, such as poor and homeless people, older people, people with 
disabilities and their families, women, and undocumented migrants.40 The 

-

foreclosures and evictions escalated in countries such as Spain.41 

4. The Court of Justice and the Safeguard of Social Rights in Crisis 

4.1. The crisis, the reform of the European economic governance and the 

Court

At least on paper, the reform of the European economic governance 
strengthened the position of the Court. 

39  

40  

41  
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On the one hand, new legal instruments, even if adopted outside the EU 
legal order, conferred further competences to the Court. This is the case of 

TSCG.42 
On the other hand, some commentators pointed out that the Court, togeth-

-
cessive, as decisions in this domain are better left with the political branches. 

-
ments, which are more amenable to judicial review than EU ones.43 

-
-

interests and values vis-à-vis the strengthening of the EMU.44 This contrasts 

legal architecture underpinning the European integration process, through 
the introduction of new principles - such as that concerning the protection of 
fundamental rights - that have contributed much to shape the European inte-

-

45 To this end, 

-

43  

44  

45  
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46 resting upon 

Nonetheless, the overall approach contrasts with the far more proactive at-
titude that it had adopted in the past, showing that the CJEU was not just 

4.2. The systematic rejection of annulment actions brought by private ap-

plicants

Ledra case,  concerning the ESM 

-

-

into resolution and provided for the recapitalisation of one of them, at the 
expenses of uninsured depositors, shareholders and bondholders. Some of 
them, after having seen a substantial decrease in the value of their deposits, 

Court48

Article 263 TFEU. 
The CJEU came to the same conclusion also in cases where the challenge 

46  

 Judgment of 20 September 2016, Ledra Advertising at al.

48  Order of 10 November 2014, Ledra Advertising Ltd

paras. 56-63.
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was directed toward EU acts. In the ADEDY case,49 for instance, a public sec-
tor trade union sought the annulment of two Council decisions addressed 

-
cants argued that, inter alia, the two acts violated the principle of conferral, 

it considered that the applicants had no standing to bring it. Indeed, Article 
-

“of direct and individual concern to them”. The General Court focused exclu-

position to claim that the EU decisions were of direct concern to them. 
This conclusion is in line with a well-settled case law and it did not come as 

-

effective judicial protection. Following, also in this case, a usual path,50 the 

not to be considered in isolation, as it represents just one of the possibilities 
-

al character. Indeed, private parties can bring their claim in front of national 

49  Anotati Dioikisi Enoseon Dimosion Ypallilon (AD-

EDY), Spyridon Papaspyros and Ilias Iliopoulos v Council of the European Union, T-15 

50  However this line of reasoning has been much contested also within the CJEU, as 
-

Jego-Quéré

Jego-Quéré
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ADEDY, the an-

4.3. A truly “complete system of legal remedies”? Austerity measures out-

side the reach of the Charter

-
-

anti-crisis measures. 
In this regard, the case that set the tone was Pringle,51 one of the few de-

-

contravention with several provisions of EU law and, in particular, with the 
norms on the protection of fundamental rights, as contained in the Charter. 
The Court answered in the negative, observing that in the case at hand the 

such a mechanism”.52

other issue on the table, i.e. whether the Charter applies when EU institu-

51  Pringle

52  Pringle above note 50, para. 180. 
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Fundamental Rights”.53 
-

in Sindicato dos Bancarios do Norte and Others.54 The case concerned the 
-

55 at “strengthening labour 

commitments with the Budget Law for 2011, which imposed, inter alia, cuts 

-

-
ditions, as enshrined in Article 31 of the Charter, prevented the reduction of 

implementing EU law.

53  Pringle -

54  Sindicato dos Bancarios do Norte and Others

EU:C:2013:149.
55  2011 on granting 



FRANCESCO COSTAMAGNA

54

are implementing Union law”. However, there has been instances where the 
Court opted for a much liberal reading of the provision, allowing for the appli-
cation of the Charter in cases where the State concerned was not implementing 

concerning an alleged violation of the ne bis in idem principle enshrined in 
Article 50 of the Charter.56 Mr. Fransson, having been charged for serious tax 

perspective, the most interesting issue is that neither the Tax Board, nor the 

In particular, the Court pointed to the fact that some of these breaches con-

element, according to the Court, was enough to draw the situation under the 

of the conditions governing the application of EU fundamental rights norms 

Had the Court followed the same interpretive approach when faced with 
-

4.4. The ‘complete system’ doctrine avenged? Yes, but only partially

As seen above, the Court went through a long period in which it seemed 
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pointing in the opposite direction, showing a renewed commitment toward 
opening up new judicial avenues for the protection of fundamental rights in 

The most recent example in this regard is the Florescu judgment of June 
-

bining of a pension with an income for activities carried out in a public insti-

pension or renounce to the paid job. The law had been adopted in order to 
-

-
lenged the measure, which, in their view, violated several of their rights, as 

-
-

route” -
nection between national measures and EU law. In Florescu

-

58 
-

-
59 

Florescu

establishing a facility 

, 
OJ L 53 of 23.202.2012, pp. 1-3.
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authorities were implementing EU law when adopting measures that aimed 
at realizing the objectives set forth in the MoU. In the process, the Court ex-

margin of discretion for national authorities in deciding what measures were 
60 

Florescu is a sign of a broader change 
-
-

answer to this question in a pending case concerning the reduction of the sal-

-
ing, claimants sought the annulment of the measure, arguing that it contrasted 
with the principle of judicial independence, as enshrined in the TEU and in 

Supremo Tribunal Admin-

istrativo

have to be interpreted in the sense of precluding the adoption of measures such 
as the contested one. In his Opinion, AG Saugmandsgaard Øe61 concluded that 

law, within the meaning of Article 51 of the Charter”.62 The conclusion seems 

measures and the EU legal order. In particular, the AG posited, without spell-

Opinion will be able to persuade the Court to revisit its position on the appli-

-

60  Florescu

Associação Sindical dos Juizes 

Portugueses

62  ASJP
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-
dicial avenue for the protection of fundamental rights in non-EU based struc-
tural adjustment programmes. In the above-mentioned Ledra judgment, the 

their role in the negotiation and conclusion of the MoU. As seen above, the 
-
-

overturned the decision of the General Court and distanced itself from the 

The General Court, in an Order issued on November 2014, rejected the 
claims for compensation on several different grounds. First, it found that 
there was no act, nor course of action, that could be imputed to the Commis-

63 and the Court has no jurisdiction to consider a 

-

that the alleged omission did not meet one of the conditions for the admissi-

the behaviour of the institution and the damage. Indeed, the decree that de-

have done nothing to avert the losses.64 
65

63  Ledra

64  Ledra

65  Opinion of 21 April 2016, Ledra Advertsing Ltd
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Pringle and, in particular, of 
the paragraph where the Court hinted at the existence of an obligation for the 

66 Further he 
-

-

-

-
tion”

-
cial assistance programmes. 

-
ble, at least with regard to the Commission. The fact that the MoU falls out-
side the scope of application of EU law – the Court observed – does not bar 
applicants from bringing an action for compensation. Indeed, this element is 

68

to address the crux of the matter, i.e. whether the Commission is bound to 
ensure the respect of EU law even when acting outside the EU legal order. 
Pringle

conclusion. Ledra represents a step forward in that regard: moving from the 

66  Pringle above n. 50, 
 Pringle 

this document, the Advocate General did not even feel the need to distinguish between 

68  



READING THE CRISIS

59

premise that the participation to the ESM activities cannot alter the pow-

it is bound to “refrain from signing a memorandum of understanding” even 

-
ments concluded between Member States.69 -

establishes that the “Commission shall sign the MoU on behalf of the ESM” 

These judgments and opinions represent a step forward, signalling the 

in the context of structural adjustment programmes. However, the sense of 

on the merit. Both in Florescu and Ledra the Court found against the pri-

indeed, in both cases the impugned measures touched upon privileges, more 
than rights. Far more problematic is the the argumentative path followed to 

-

In Ledra

consistent with the rights guaranteed therein and, in particular, with the right 

Charter, this right is not absolute, as it can be subject to restrictions. How-

69  

November 1992, Exportur SA -
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of the right. The Court enumerated all the conditions, but it then contented 
itself with just one of them, i.e. the fact the impugned measures pursued an 

-
-

 
Florescu the Court found that the contested measure did not 

-

appreciation “when adopting economic decisions”, being them “in the best 
 

-

-
 The 

-

of the technocratic approach prevailing in this context. In other words, this 

the deep impact of the crisis on the EU constitutional fabric and, in particular, 
-

some commentators who argue that, instead than putting these measures outside the 
reach of EU law, the Court should address the merit of the cases, granting a wide margin 

-

Florescu

Florescu
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objective.

-

Ledra and Florescu 
-

sures to some form of judicial control at supranational level, but it then ad-

authorities. 

 

-

the response to the crisis and the construction of a new architecture.  This 
is all the more disturbing in the context of the European Union that, as the 

-
-
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