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ABSTRACT

This paper intends to reflect on the legal ru-
les of Italian penitentiary law using gender as a cate-
gory of analysis. The aim is to highlight the ways in
which gender operates within legal norms. In fact, it
will be stressed how the lItalian penitentiary system,
also using the legal rules that discipline it, tends to
hide the female gender in a normative system model-
led on the male standard. At the same time, in some
cases, the legal system provides for differentiated tre-
atment for inmates that are mothers, contributing to
create and consolidate a fixed female identity, based
on motherhood.

After a brief overview of the measures intro-
duced over time to protect mothers in prison, the legal
rules introduced through the latest legislative innova-
tions will be examined in detail. It will be seen how
even this legislation has largely focused on the issue
of motherhood in prison, intending also to prevent chil-
dren from entering prison. It will also be highlighted

how the latest reform of Italian penitentiary law no. 354/1975 — which took place in 2018 — along-
side the measures to protect motherhood tried, even if timidly, to focus more on the protection of
rights and specific needs of all women in prison, regardless of whether they are mothers or not.
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|. INTRODUCTION

This article aims to reflect on the treatment of women in Italian penitentiary law, using gen-
der as a category of analysis . When penitentiary law no. 354 of 1975 came into effect, a number
of acts designed to protect the relationship between women in prison and their children were in-
troduced. Assuming that “law operates as a technology of gender”, the analysis will focus on the
ways in which law has contributed, through these reforms, to produce “fixed gender identities™ .
In fact, rarely is there any specific reference to the woman in prison in Italian legislation: when
the law refers to women, it mainly refers to inmates that are mothers. In this scenario, the female
gender is almost always associated with motherhood by the penitentiary system .

Particular attention will be given to the latest legislative innovations on the topic that could
contribute, mainly on a symbolic level, on the one hand to further promoting female subjectivities
within the prison and on the other hand to provide additional tools for protecting the mother-child
relationship, also aiming to avoid children of socially disadvantaged women entering prison.

[l. GENDER IN THE ITALIAN PENITENTIARY SYSTEM BETWEEN
NEUTRALITY AND SEXUAL DIFFERENCE

As is well known, legal feminism has been concerned with deconstructing law in Western
societies. The law is usually presented as “rational, objective, abstract and principled™. In fact,
the system of rights has historically been built on an apparently neutral, autonomous and uncons-
trained subject’. Criminal law in its historical construction has followed this same pattern, but the
abstractness and generality of the law tend to hide the fact that it was modelled on a male subject.
In the wake of these considerations, the main theories of punishment tend to take the male model
as a reference in reflecting on what penalty should be applied to women. A first theoretical orien-
tation maintains that the same penal model applied to men should be used for women: women
should be considered by the penal system as fully responsible individuals. A different theoretical
orientation states that the penal system must treat women differently from men by applying a care
model, based on the specific needs of the female gender". The Italian penitentiary law of 1975,
as highlighted by Pitch, adopts both these perspectives and applies them to men and women: the
law formally places the protection of the rights of prisoners at the center, but imprints on prison
treatment a series of paternalistic welfare mechanisms that end up privileging those who have
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the greatest economic and social resources and excluding the most vulnerable people’. In this
system, the treatment of inmates that are women is substantially the same as that of men. The
subject of the penitentiary system is, once again, not formally gendered. However, the standard
reference of the legal system is male. The rare occasions in which penitentiary law deals with
women it treats them as exceptions to the male rule, confining the female identity to the single
dimension of motherhood". The main reforms adopted in favor of female prisoners will be highli-
ghted in the following paragraphs.

THE MEASURES ESTABLISHED BY THE LEGAL SYSTEM TO PROTECT THE
MOTHER-CHILD RELATIONSHIP INSIDE AND OUTSIDE OF PRISON

There are two norms in ltalian penitentiary law which provide for home detention mea-
sures for mothers of children under the age of ten. A law of 1986 introduced a form of “ordinary”
home detention for inmates that are mothers who must serve a sentence of no more than four
years'. Law no. 40 of 8 March 2001 introduced a “special” measure of home detention for mothers
who have to serve a term of imprisonment of more than four years . It is interesting to note that
both measures, that are meant for mothers in prison, can be granted to the father only when the
mother is dead or is unable to take care of her children. The law also provides that “special” home
detention can be granted to fathers only when their children cannot be entrusted to other people.
The same concept is contained in another legal rule, that introduced the possibility for sentenced
women to be admitted to care for and assist their children up to ten years of age outside of pri-
son''. This measure can be granted to mothers in prison under the same conditions that Italian
penitentiary law provides for both men and women to be admitted to work outside of prison'.
Even in this case, the father can be admitted to care for children outside of prison only if the mo-
ther is deceased and it is not possible to entrust said children to other people. With this measure
the legal system seems to be equating childcare effected by women with paid work outside of pri-
son. This action seems to reflect the social dynamics that are still widespread in Western societies
today: as it has been pointed out, unpaid family work is still mainly carried out by women'".

Also, from the parliamentary proceedings that led to the approval of law no. 40/2001, it
emerges that this measure is considered to be not only a woman’s right to maintain a relationship
with her children, but also as an element of the prison rehabilitation process of women who have
committed a crime.
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Since the birth of modern prison, the belief has spread that women found guilty of a crime
should above all be educated to re-embrace the traditional roles associated with them in society .
Traces of this theoretical approach are found in today’s penitentiary system: empirical research
conducted in the women’s wings of some Italian prisons has shown a widespread belief in female
prisoners and prison workers that a woman who has committed a crime, in order to be readmitted
into society, must become or go back to being a good mother .

In order to safeguard the relationship between women in prison and their children, law
no. 62/2011 has established some institutes that foresee attenuated custody for inmates who
are mothers: these institutes should be located outside the prison walls *, prison workers do not
wear a uniform inside them, there are no bars on the windows and they are designed to represent
a more suitable environment to accommodate children''. These institutes host: women who have
received a pre-trial detention order together with their children up to six years of age; women who
serve the first part of the prison sentence, waiting to be admitted to the measure of special home
detention, together with their children up to ten years of age . Ciuffoletti has clearly highlighted
the critical issues related to the introduction of this institutions, underlining how on one hand they
have allowed a reduced entry of children into prison, but on the other hand they still determine an
unjustified, long term presence of children within a total institution, even if it is less obvious than
a prison .

Law no. 62/2011 has also established protected group homes for mothers that have recei-
ved an ordinary or special home detention measure with their children up to ten years of age, if
they do not have a suitable residence while serving the sentence . This institutes could prevent
children from entering prison and increase the number of mothers benefiting from the alternatives
to prison. In fact, it has been highlighted that women without a suitable domicile — just like women
of Roma or Sinti ethnicity —
frequently cannot obtain home detention measures, thus impeding the application of this legal
tools™'.
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The establishment of protected group homes, however, has not solved the problem of fin-
ding a suitable domicile for women without a home to serve their sentence in. In fact, in ltaly there
are currently only two of these homes that are active and they are located in Rome and Milan".
The difficulty of opening this kind of institute must also be attributed to the fact that the rules that
have dealt with this issue have not provided for the allocation of funds for the creation of protected
group homes for inmates that are mothers. In fact, article 4 of law no. 62/2011 establishes that the
Minister of Justice may stipulate agreements with local authorities aimed at identifying suitable
structures to be used as protected group homes without adding new or greater burdens for public
finance.

The same provision is made clear in point 10 of the ministerial decree 8 March 2013 which
contains the requirements of these institutes.

Law no. 178 of 30th December 2020 established, in the budget of the Minister of Justice,
a fund with an endowment of 1.5 million euros for each of the years 2021, 2022 and 2023"". The
same law specifies that the financial resources are to be divided between the ltalian regions in
accordance with a decree issued by the Minister of Justice, to be approved by two months before
the date of entry into force of law 178/2020 .

Even if this legal norm still remains “in the books” for the moment , it represents a step
forward in the process of implementation of the law that established protected group homes.

As highlighted by the Guarantor for persons deprived of liberty in the Lazio Region, Ste-
fano Anastasia, the economic resources allocated could allow to accommodate 50-60 women
together with their children, creating a national circuit™. A sign of the will to further commit to the
implementation of the law came from the Conference of the Presidents of the Italian Regional
Councils. The Conference has approved an order of the day in which it undertook to solicit the
decree of implementation from the Minister of Justice and make use of the help and direct expe-
rience of the Guarantors of the rights of persons detained to define the criteria and procedures
for the distribution of the funds to be allocated among the Regions . This legal norm would help
to ensure the effective protection of the mother-child relationship by avoiding children entering
prison, even in cases in which women live in a condition of greater vulnerability as they lack
a suitable place to serve home detention.
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WOMEN AND MOTHERS IN PRISON IN THE LATEST LEGISLATIVE
INNOVATIONS

The approach focused on motherhood highlighted in the previous paragraph was partly
maintained in last penitentiary law reform, planned by in law no. 103/2017 and effected by three
legislative decrees .

One of the objectives of the reform was to introduce legal rules that aimed to protect the
specific needs and rights of women in prison . This goal was largely overlooked: few rules have
dealt with the issue of female detention in the decrees. One of the legal norms that could have
changed with the reform of 2018 is the one that provided, in every prison for women, special ser-
vices for pregnant women and for women who have just given birth . The National Guarantor for
the rights of persons detained or deprived of liberty, Mauro Palma, has criticized the formulation
of this norm, stating that it would have been better to provide specialized health services for all
women, not just those who are pregnant or mothers. In the advisory opinion that the National
Guarantor issued on the text of the reform before its approval he reminded the legislator that law
no. 103/2017 clearly referred to all women, not just mothers. In the 2018 decrees this critical con-
sideration of the Guarantor has been ignored.

The aforementioned reform has not changed the legal norm of the Italian penitentiary law
that establishes that women can keep their children with them in prison up to the age of three,
specifying also that special nurseries are foreseen to children in prison. The National Guaran-
tor Mauro Palma has criticized also this legal norm in his advisory opinion, as it is not aimed
at overcoming the presence of children in the nursery wings of prisons. This norm protects the
mother-child relationship in the first years of the child’s life, but it provides for this protection by
imprisoning the children. Legislative Decree no. 123/2018 has not modified the norm criticized
by the National Guarantor, but it moved the rule in question from article 11 to article 14 of law no.
354/1975 .

The 2018 reform also addressed the issue of women in prison without referring to mo-
thers. The law has in fact reaffirmed the provision — already present in the penitentiary system —
that the women’s wings must be separated from the men’s wings. The separation of women from
men in prison is an issue that dates back to the debate among reformers in the early nineteenth
century - and it is one of the pillars on which the penitentiary policies of the Italian legal system
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are based . In ltaly there are prisons only for women — currently there are four of them — and
forty-three wings for women within men’s institutes . Very often the women’s wings host a very
low number of women, with the consequence that few reintegration activities are organized for
them. The 2018 reform added the need for women to be assigned to the women’s wings in such
a number as not to compromise treatment activities to the legal rule of separation .

In this sense, as Marietti stated, the legislation could have provided to conduct some daily
activities in common with men, keeping the separation between men and women only at night .
This could favor the development of positive relationships between male and female inmates,
avoiding an absolute separation during the daily activities that could contribute consolidating di-
versified treatments based on gender.

The 2018 legislation also introduced a general legislative provision: through the planning
of specific initiatives, women prisoners are guaranteed equal access to cultural and professional
training . This norm represents a step forward in making the female gender more visible in pri-
sons beyond motherhood. In fact, the reintegration activities organized within women’s prisons
often do not include higher education, due to the small numbers of inmates . Even if some good
practices are being tested, working, training and recreational activities offered to women still con-
cern far too often activities traditionally considered to be feminine, like cleaning, laundry, cooking
and tailoring . The legal norm in question is very general, but it constitutes an attempt to achieve
the objective of protecting the specific needs of women in prison, expressed by the aforementio-
ned reform. On this point it has been stated that it is hoped that this standard is implemented so
as to guarantee greater access for women to cultural and professional training and not as a fur-
ther invitation to organize activities traditionally considered more suitable for women'". Otherwise,
the perverse effect could be that a legal rule, despite it being aimed at better guaranteeing the
needs and rights of women, regardless of their maternal role, instead provides normative cove-
rage to special treatment for women that contributes to further consolidate a fixed gender identity
for female prisoners’ .
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[1l. FINAL CONSIDERATIONS

It has been highlighted that the Italian penitentiary system tends to consider women main-
ly as mothers providing for a series of legal instruments to protect motherhood inside and outside
prison, confining the female identity to a single dimension. These norms are conceived as excep-
tions to the male norm on which the prison system is modelled.

The very fact that the term “special” has been associated with a form of home detention
provided for mothers in prison reveals the exceptionality and marginality of the measures esta-
blished to protect women. When a legislation tends to take the male norm as the gold standard
anything different is not conceived as enriching, but as inferior or deviant .

In this scenario, women who are not mothers for a long time has been forgotten by the
legal system.

The latest prison reform has fixed the requirement to protect the specific needs and rights
of women in prison in a norm. In the parliamentary proceedings in which the aims of the reform
were discussed, it was stated that this norm was very general, but it was nevertheless decided to
insert it, as it was considered a question of civilization'". The provision to protect women’s access
to education involves a small application of the objectives of the reform. It is also hoped that it will
be, de facto, implemented: in prison the legal norms that are considered as principles are often
perceived as less binding than rules'. The symbolic meaning of this norm is still appreciable,
which, almost fifty years after Italian penitentiary law came into force, seems to have begun to
consider, if only minimally, women beyond motherhood.
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