[bookmark: _GoBack]SUSTAINABILITY AND PUBLIC PROCUREMENT*
1. Introduction 2. Essentials of Sustainable Development (SD) 3. Sustainable public procurement (SPP) 4. Making public procurement (more) sustainable: the role of the international organisations 4.1 The UN System: from words to action 4.2 UNEP’s special role 4.3 From SPP reluctance to SPP promotion: the case of the UNCITRAL Model Law on Public Procurement 4.4 WTO-GPA: still in denial? 4.5 The OECD-MAPS and SPP 4.6 Multilateral Development Banks (MDBs): how far are they going with SPP in developing countries? 4.7 The EU: sustainability promoted to strategic goal of public procurement 5. Measuring sustainability. 6. Conclusions: The way forward 

1. Introduction

Public procurement has long been a policy tool. For instance, ‘[u]ntil the recent attempts made through regional procurement agreements and the GPA to restrict discriminatory purchasing, the use of procurement to promote national industrial objectives was an important feature of the procuring policies of most developed countries’.[footnoteRef:1] The push to open national procurement market to foreign suppliers goes beyond the GPA and regional agreements or, of lately, bilateral free trade agreements (FTAs). Multilateral development banks (MDBs) had international bidding competition (ICB) has long been the as their preferred procurement method for Multilateral development banks (MDBs).[footnoteRef:2] in these contexts a preference for price – or for criteria that might easily be translated into price, such as post sale warranties or services – was seen as instrumental to avoid discrimination.  [1: * Roberto Caranta is a full professor in administrative law at the University of Turin. Carol Cravero is a PhD in public procurement law at the University of Turin and University of Paris Nanterre. Roberto wrote paragraphs 1, 4.1, 4.2, 4.4, 4.7, 5, and Carol 2, 3, 4, 4.3, 4.5, 4.6. Conclusions have been written together.
 S Arrowsmith, J Linarelli, D Wallace, Regulation Public Procurement - National and International Perspectives (The Hague et al., Kluwer Law International, 2000) 238.
]  [2:  e.g. the 2014 World Bank, Guidelines for Procurement under IBRD Loans and IDA Credits and Grants, applicable until 1st July 2016, available at http://pubdocs.worldbank.org/en/492221459454433323/Procurement-GuidelinesEnglishJuly12014.pdf ] 

The focus on economic development again led to an economic efficiency rationale for procurement, focussed essentially on price. Environmental concerns however soon started getting traction in policy agendas. Public procurement was seen as an important tool to try and address those concerns. More recently the power of the public procurement as a lever has been invoked and at times used to answer to wider sustainability goals.
This Chapter considers the evolution, at the international level, of the focus of procurement development from economic goals to broader social and environmental goals taking into account the contribution made to this evolution by the UN’s millennium development goals (MDGs) and sustainable development goals (SDGs). In particular the chapter  and shows how these goals are and can be applied in procurement through the application of environmental and social policies (development, labour, human rights, SMEs etc). 

The understanding that buying practices are being developed going beyond pure economic efficiency is enough to the ends of this chapter. Here the notion of sustainable Public Procurem,nt will first be sketched (2), linking it to the MDGs and SDGs (3). The important role played by a number of international organisations, MDBs included, in making public procurement (more) sustainable will be analysed next (4). Among the many and different issues SPP raises, the question how its benefits, and consequently, aid effectiveness are to be measured, will be briefly addressed (5). Short conclusions will close the chapter also providing a short account of the role SPP can play in a development context (6).

2. Sustainable public procurement (SPP) and the UN Development Goals
Sustainable public procurement (SPP) means somewhat different things in different jurisdictions or institutional environments. The 2017 UNEP ‘Global Review of Sustainable Public Procurement’[footnoteRef:3] states that: [3:  Available at https://wedocs.unep.org/bitstream/handle/20.500.11822/20919/GlobalReview_Sust_Procurement.pdf?sequence=1&isAllowed=y ] 


SPP policies are still most commonly associated with environmental concerns, but a broader scope is progressively being adopted. Public and private procurers increasingly support the idea that sustainable procurement is about more than just purchasing more environmentally friendly products. Most national governments that participated in this study have SPP commitments that cover both environmental and socio-economic issues. Some governments, particularly in Asia, focus exclusively on environmental issues, and are not yet considering the socio-economic dimension. However, others prioritize an impressive range of socio-economic and ethical issues in addition to focusing on the environment. As in 2013, energy conservation continues to be a top priority globally, along with resource efficiency and climate change mitigation. Among the main socio-economic issue areas, diversity and equality have grown in prominence compared to 2013. This suggests an evolution from a focus on the social issues most closely tied to economic performance, for example employment and business development, towards the inclusion of issues related to human wellbeing and social justice.

The understanding that buying practices are being developed going beyond pure economic efficiency is enough to the ends of this chapter. Here the notion of sustainable development (SD) will first be sketched (2), linking it to public procurement in the following section (3). The important role played by a number of international organisations, MDBs included, in making public procurement (more) sustainable will be analysed next (4). Among the many and different issues SPP raises, the question how its benefits, and consequently, aid effectiveness are to be measured, will be briefly addressed (5). Short conclusions will close the chapter also providing a short account of the role SPP can play in a development context (6).
 
Essentials of Sustainable Development (SD)

This broader definition of sustainable procurement follows, to many extents the evolution of the concept of development, which over time, has been understood and interpreted as encompassing notions that go beyond economic development.[footnoteRef:4]  [4:  add here footnote referring to Sen’s Human development and capability approach, reference to Neumar would also be useful. a very brief summary of those approaches here could help (3 lines no more just to show awareness of broader development issues)] 

Classifications between developed, developing and least developed countries have historically been based on levels of it is outside the scope of this work to dwell on the concept of development and its evolution, but it suffices here to say thatdevelopment as synonymous with economic development on an international scale. while It is not hard to see why the concept of development has originally been mainly associated with linked to an economic development approach, but it is equally evident that this approach is currently no more sufficient and adequate to encompass the multifaceted nature of development. The disruptive nature of economic development against ecological system and social stability has highlighted the need to adopt a more holistic approach encompassing human development and environmental protection.[footnoteRef:5] Whereas quality of life and subjective well-being are increasingly taken into account as crucial components of development, the concept of development itself has been reshaped towards greater attention to social and environmental dimensions. This has led, as already mentioned, to a new formulation of the concept in terms of SD.  [5:  add references to Sen and Neumahr] 

According to the 1987 definition of ‘Our Common Future’, also known as the ‘Brundtland Report’, SD is the ‘development that meets the needs of the present without compromising the ability of future generations to meet their own needs’, which implies the consideration of social and environmental impacts of economic activities. This definition has marked the starting point of an awareness-raising process about the pressing problems linked to the economic development and the consequent urgent need for global intervention. Accordingly, SD has first and foremost been dissociated from the concept of a mere economic growth disruptive to social and environmental dimensions. It has been designed as a structure balancing on three interdependent and mutually reinforcing pillars, which are economic development, social development and environmental protection.
The need to take into account all the social and environmental facets and impacts of development has been reflected also in the formulation of the 2000-2015 UN’s millennium development goals (MDGs)[footnoteRef:6] and the subsequent 2015-2030 sustainable development goals (SDGs).[footnoteRef:7] [6:  The MDGs were the international development goals for the year 2015 that had been established following the Millennium Summit of the United Nations in 2000, following the adoption of the United Nations Millennium Declaration. The MDGs were formulated as follows: i) to eradicate extreme poverty and hunger, ii) to achieve universal primary education, iii) to promote gender equality and empower women, iv) to reduce child mortality, v) to improve maternal health, vi) to combat HIV/AIDS, malaria, and other diseases, vii) to ensure environmental sustainability, viii) to develop a global partnership for development.]  [7:  https://www.un.org/sustainabledevelopment/development-agenda/; see also the UNEP’s Action plan available at https://wedocs.unep.org/bitstream/handle/20.500.11822/9851/-The_United_Nations_Environment_Programme_and_the_2030_Agenda_Global_Action_for_People_and_the_Planet-2015EO_Brochure_WebV.pdf.pdf?sequence=3&isAllowed=y  ] 

Far away from being considered as mere economic goals, MDGs and SDGs encompass the environmental protection and social inclusion issues. However, significant differences between the two can be underlined. Whereas the MDGs have set eight international development goals ranging ‘from halving extreme poverty to halting the spread of HIV/AIDS and providing universal primary education, all by the target date of 2015’,[footnoteRef:8] the seventeen SDGs go further by adopting a more holistic approach covering poverty reduction and inequality, sustainability and economic growth with job creation.[footnoteRef:9] [8:  http://www.un.org/millenniumgoals/bkgd.shtml.]  [9:  SDGs are the following: i) no poverty; ii) zero hunger; iii) good health and well-being for people; iv) quality education; v) gender equality; vi) clean water and sanitation; vii) affordable and clean energy; viii) decent work and economic growth; ix) industry, innovation, and infrastructure; x) reducing inequalities; xi) sustainable cities and communities; xii) responsible consumption and production; xiii) climate action; xiv) life below water; xv) life on land; xvi) peace, justice and strong institutions; xvii) partnerships for the goals.] 

In doing so, both MDGs and SDGs require combined efforts of ‘all, governments, civil society organizations and the private sector, in the context of a stronger and more effective global partnership for development’.[footnoteRef:10] Furthermore, one the most significant progresses made by the SDGs is the recognition of their universal nature meaning that they apply to all countries and actors, whereas the MDGs were intended for action in developing countries only.[footnoteRef:11] This reflects the fact that MDGs were likely to be largely determined by OECD countries and international donor agencies, whereas the SDGs have been produced by detailed international negotiations that have involved middle-income and low-income countries as well.[footnoteRef:12] [10:  http://www.un.org/millenniumgoals/bkgd.shtml. In the words of the United Nations Secretary-General BAN Ki-moon, “[T]he Millennium Development Goals set timebound targets, by which progress in reducing income poverty, hunger, disease, lack of adequate shelter and exclusion — while promoting gender equality, health, education and environmental sustainability — can be measured. They also embody basic human rights — the rights of each person on the planet to health, education, shelter and security. The Goals are ambitious but feasible and, together with the comprehensive United Nations development agenda, set the course for the world’s efforts to alleviate extreme poverty by 2015”.]  [11:  https://www.un.org/sustainabledevelopment/development-agenda/.]  [12:  https://www.theguardian.com/global-development-professionals-network/2015/sep/26/7-reasons-sdgs-will-be-better-than-the-mdgs.] 

However, combining these three dimensions (i.e. economic, social, and environmental ones) in a unique concept is not without risks. If the main challenge is about the scope of such a notion, the risk is to have a (always) prevailing dimension. Trying to find a balance between the three dimensions has been one of the core objectives of the call for a ‘climate justice’, which incorporates the well-known concept of ‘social justice’[footnoteRef:13] together with climate issues. This approach has the merit of clearly showing the linkages existing between social well-being and environment. Nevertheless, it overlooks the fact that these two pillars are not the same, and even are quite different. If environmental protection refers to global concerns, social issues are usually linked to a specific local context. For instance, provisions on working conditions or vulnerable workers’ inclusion have generally specific national boundaries. [13:  C McCrudden, Buying social justice: equality, Government Procurement, and Legal Change, (New York, Oxford University Press, 2007).] 


2. Sustainable public procurement (SPP)
When handling public money, public authorities must act in a transparent and corruption-free way and are accountable to the taxpayers and to the society at large. It is not just a ‘question of matching supply and demand’[footnoteRef:14] as it may be for the private procurement. In fact, unlike private sector procurement, ‘public procurement is a business process within a political system with distinct consideration of integrity, accountability, national interest and effectiveness’.[footnoteRef:15] As a consequence, public entities have to ensure cost-efficiency and best value for money in their purchasing activities. This is generally achieved through an adequate level of competition guaranteeing the respect of non-discrimination and equal treatment among bidders.	Comment by Anna La Chimia: i would put this in the introduction, at the very bveginning, so that thIS section can flow smoothly drawing the parallell between the evolution of the concept of development and of SPP.  [14:  R Roos, Sustainable Public Procurement. Mainstreaming sustainability criteria in public procurement in developing countries (Centre for Sustainability Management, Leuphana Universität Lüneburg, 2012) 1.]  [15:  W Witting, Building value through public procurement: A focus on Africa, Ninth International Anti-Corruption Conference, (Durban, South Africa, 10–15 October 1999) 3.] 

In a remarkably parallel development, the evolution from economic to SD has been mirrored in the integration of sustainability considerations in public procurement, thus giving rise to the SPP discourse.
Among the seventeen SDGs, a direct reference to sustainable public procurement (SPP) is made in SDG 12 on sustainable consumption and production (SCP)[footnoteRef:16] and, more specifically, in its target 12.7, which emphasises the promotion of ‘public procurement practices that are sustainable, in accordance with national policies and priorities’. Under the indicator 12.7.1, progress and compliance to this target are measured through assessing the number of countries implementing SPP policies and action plans.  [16:  According to the SDG 12, sustainable consumption and production is about promoting resource and energy efficiency, sustainable infrastructure, and providing access to basic services, green and decent jobs and a better quality of life for all. Its implementation helps to achieve overall development plans, reduce future economic, environmental and social costs, strengthen economic competitiveness and reduce poverty.] 

It is particularly significant that SPP has been placed under SDG 12, given that SCP is about promoting resource and energy efficiency, sustainable infrastructure, and providing access to basic services, green and decent jobs and a better quality of life for all.[footnoteRef:17] This calls for a shift toward economic practices that are more compatible with the environment and social aspects. In fact, as emphasised by Rita Schwarzelühr-Sutter, Parliamentary State Secretary in the Federal Ministry for the Environment, Nature Conservation and Nuclear Safety of Germany, implementation of SDG 12 ‘needs a structural shift’, implying a change of the ‘still widespread business-as-usual mode’.[footnoteRef:18] Accordingly, public procurement may become a powerful instrument to implement sustainable consumption, since ‘the public sector has the power to provide incentives for market players to focus more on sustainability and to support the market of green products’.[footnoteRef:19] [17:  https://www.un.org/sustainabledevelopment/sustainable-consumption-production/.]  [18:  http://sdg.iisd.org/commentary/guest-articles/sustainable-strategic-public-procurement-can-the-state-be-a-role-model-for-sustainable-consumption/.]  [19:  http://sdg.iisd.org/commentary/guest-articles/sustainable-strategic-public-procurement-can-the-state-be-a-role-model-for-sustainable-consumption/.] 

The traditional competition-based framework poses a challenge for SPP. The reasons can be summarised in two main categories: on the one hand, the contradiction between fundamental principles (e.g. equal treatment) and horizontal or strategic objectives of public procurement (social and environmental concerns) and, on the other hand, the contradiction between the three SD’s pillars.
As to the latter, the coexistence in a unique concept – that of SD – of three heterogeneous components, namely the economic, social, and environmental dimensions, has a significant impact when it comes to the integration of SD in public procurement. In fact, if it is true that SPP is where ‘the concepts of sustainable development and public procurement meet’,[footnoteRef:20] the multidimensional nature of SD has to fit with the cross-sectional public procurement area.  [20:  R Roos, Sustainable Public Procurement, 2.] 

Integrating SD into public procurement means that linkages with social and environmental objectives have to be considered by public entities. More specifically, when adopting a SPP-based approach, public entities have to look beyond the simple price/cost of the purchases and take into account different kinds of social and environmental considerations. Their purchasing decisions should be shaped (not necessarily at the same time) by at least four different goals, namely:

i) to minimize any negative impacts of goods, works or services across their life cycle and through the supply chain for example, impacts on health and well-being, air quality, generation and disposal of hazardous material, ii) to minimize demand for resources for example, reducing purchases, using resource-efficient products such as energy-efficient appliances, fuel-efficient vehicles and products containing recycled content, iii) to ensure that fair contract prices and terms are applied and respected that meet minimum ethical, human rights and employment standards, and iv) to promote diversity and equality throughout the supply chain by for example, providing opportunities for small and medium sized enterprises (SMEs) or by supporting training and skill development.[footnoteRef:21] [21:  C Berry, The Sustainable Procurement Guide: Procuring Sustainably Using BS 8903, (British Standard Institute, 2011); R Roos, Sustainable Public Procurement, 2.] 


This list of goals shows that the framework in which public entities operate is quite complex. Complexity is due to, at least, three main issues. First, too many different and (to some extent) conflicting objectives (mixing environmental and social concerns) are laid down with a certain degree of variations between national and international policy priorities;[footnoteRef:22] secondly, there are a high number of policies, tools and legal instruments regulating SPP (one estimate lists 300 different tools)[footnoteRef:23]; thirdly, there is no a common guiding framework enabling public entities to easily incorporate sustainability into their day-to-day procurement tasks. Finally, tools are of different nature and legal force, going from soft law to hard law, and come from different legal frameworks (national, regional and international). [22:  S Arrowsmith, ‘Horizontal policies in public procurement: a taxonomy’ (2010) 10.2 Journal of Public Procurement 149, 186.]  [23:  R Roos, Sustainable Public Procurement 10.] 

This complexity and the existing interconnections between pillars makes it more and more difficult for different actors – such as policy-makers, decision-makers, public entities, private sector, researchers and civil society – to get an easy and clear picture of the state of play of SPP. This obviously affects the behaviour of the different actors involved in the public procurement process, for instance when defining priorities and needs, when choosing the applicable provision to apply, when interpreting the norms, when including green and social criteria in the tender documents, when formulating a socially-responsible or green bid, when evaluating bids, or when participating in one or more stages of the whole process as stakeholders.
Treating SPP as – among others – an economically inefficient tool, or as a concept operating against full and open competition, or – on the contrary – as a ‘strategic’ objective of public procurement (as defined by the EU), clearly have an impact on the effectiveness of international policies promoting SD in and through public procurement. Indeed, including social and green considerations in public procurement ‘involves not just changes in the legislation, it requires changes in procurement practices’.[footnoteRef:24]  [24:  R Caranta, ‘Helping Public Procurement to Go Green: The Role of International Organisations’ (2013) 1 European Procurement & Public Private Partnership Law Review 49, 54.] 


3. Making public procurement (more) sustainable: the role of the international organisations

Several international organisations, including MDBs have played and are playing a relevant and growing role in fostering SPP translating the MDGs, now SDGs, into action and actual practice. There is a growing awareness about the ‘need to go beyond the lowest price and stop procuring products or services which are cheap only because the costs to the environment [and to the society] have been externalised’.[footnoteRef:25] This awareness has been spread out by international organisations even if in different ways and with different focuses. If environmental concerns are becoming an integral part of almost every international policy, social issues still encompass claims that are too inhomogeneous to be kept together within one unique category. In other words, considering social aspects in public policies and especially in public procurement, would need both specific measures and general prioritisation policy in order to meet all (but, obviously, not at the same time) the social needs that are at stake (e.g. working conditions, vulnerable workers’ inclusion, minority-owned business’ promotion, etc). [25:  R Caranta, ‘Helping Public Procurement to Go Green’ 49, 54.] 

Different international organisations have played and are playing a role in shaping green and/or social with procurement practices.[footnoteRef:26] Their role ‘does not necessarily involve here the drafting of international treaties or other hard law instruments’,[footnoteRef:27] since they usually use soft law language, by developing recommendations, guidelines, best practices, as well as by providing technical assistance and training to procurements authorities.[footnoteRef:28] All these are ‘instances of soft legal integration which are presently quite at the core of the much more general development of a global administrative law’.[footnoteRef:29] The activity of international organisations in this area is at times anticipated, and often sided by that of quasi- or non-governmental organisations.[footnoteRef:30]	Comment by Anna La Chimia: I wonder if you raise somewhere further down the point that having so many organizations doing so many things might in the end weaken the concept of sustainable development. if you don’t could you please think about it and think if it could be worth adding it it?  [26:  R Caranta, ‘Helping Public Procurement to Go Green’ 49, 54.]  [27:  R Caranta, ‘Helping Public Procurement to Go Green’ 49, 54.]  [28:  R Caranta, ‘Helping Public Procurement to Go Green’ 49, 54. See also e.g. J Salzman, ‘The Organisation for Economic Cooperation and Development’s Role in International law’ (2012) 43 George Washington International Law Review 255, 276.]  [29:  R Caranta, ‘Helping Public Procurement to Go Green’ 49, 54; A von Bogdandy, P Dann and M Goldmann, ‘Developing the Publicness of Public International Law: Towards a Legal Framework for Global Governance Activities’ (2008) 9 German Law Journal 1375, and more generally the contributions collected by A von Bogdandy, R Wolfrum, J von Bernstorff, P Dann, and M Goldmann (eds), The Exercise of Public Authority by International Institutions: Advancing International Institutional law (Heidelberg, Springer, 2010).]  [30:  O Perera, N Chowdhury, and A Goswami, State of Play in Sustainable Public Procurement (Winnipeg, International Institute for Sustainable Development, 2007) available at https://www.iisd.org/pdf/2007/state_procurement.pdf.] 

In the following subparagraphs, a number of examples will be analysed, starting from the UN system to go next to the main tools to harmonise trade specific to public procurement (WTO-GPA, UNCITRAL Model Law and OECD) at global level and finally to a very relevant instance of regional integration (the EU).

2.1.  The UN System: from words to action

The role played by the UN in shifting the focus from economic to sustainable development has already been analysed above. In 2012 at the UN Conference on SD (Rio+20) the 10-Year Framework of Programmes on Sustainable Consumption and Production (SCP) Patterns (10YFP) was adopted as a global framework for action to accelerate the shift towards SCP in both developed and developing countries.[footnoteRef:31] [31:  http://drustage.unep.org/ar/node/577; the earlier actions are analysed by G Clark, ‘Evolution of the global sustainable consumption and production policy and the United Nations Environment Programme’s (UNEP) supporting activities’ (2007) 15 Journal of Cleaner Production, 492-498.] 

Moreover, the UN system is also a major buyer at global stage. Aggregated data for 2016 (the last available) point to a total expenditure just shy of USD 50 billions.[footnoteRef:32] In 2011 four organisations in the UN system drafted ‘Buying for a Better World. A Guide for Sustainable Procurement for the UN System’. These international organisations are i) the United Nations Environmental Programme (UNEP), whose mission is to ‘provide leadership and encourage partnership in caring for the environment by inspiring, informing, and enabling nations and peoples to improve their quality of life without compromising that of future generations’;[footnoteRef:33] ii) the UN Office for Project Services (UNOPS) which is the central resource for the UN system in procurement and contract management, including civil works and infrastructures;[footnoteRef:34] iii) the International Labour Organisation (ILO) which is ‘responsible for drawing up and overseeing international labour standards’,[footnoteRef:35] and iv) the ITC-ILO which is the training centre for ILO with a large campus in Turin (Italy) and a unit devoting to sustainable development and governance focusing, among other aspects, on public procurement.[footnoteRef:36] [32:  https://www.unsystem.org/content/FS-F00-05.]  [33:  http://www.unep.org.]  [34:  http://www.unops.org.]  [35:  http://www.ilo.org. ILO is the only 'tripartite' United Nations agency that brings together representatives of governments, employers and workers to jointly shape policies and programmes promoting Decent Work for all.]  [36:  http://www.itcilo.org. The ITC-ILO provides training and other services to develop human resources and institutional capabilities.] 

According to the ‘Buying for a Better World. A Guide for Sustainable Procurement for the UN System’, there are five main concepts towards sustainability, namely: i) SD, ii) climate change, iii) resource efficiency and green economy, iv) human rights, v) SPP. The latter considers the economic, social/labour and environmental consequences of public procurement in all its stages. Whereas the social and labour factors include ‘recognizing equality and diversity, observing core labour standards, ensuring fair working conditions, increasing employment and skills, developing local communities and their physical infrastructure’, the environmental factors include ‘natural resource use and water scarcity, emissions to air, climate change and biodiversity over the whole product life cycle’.[footnoteRef:37] [37:  United Nations Environment Programme (UNEP), United Nations Office for Project Services (UNOPS), International Labour Organisation (ILO), and the ILO’s International Training Center (ITC ILO), Buying for a Better World. A Guide for Sustainable Procurement for the UN System (2011), 14, available at https://www.ungm.org/.] 

This implies a number of efforts in adapting national public procurement frameworks to the SD challenges since a standard SPP approach cannot be applied. Accordingly, SPP:

should be applied in phases adopting a step-by-step approach, through small incremental steps at a pace determined by the degree of maturity of the supply market, the development of a policy framework, staff training, and by the degree of readiness of the organization to achieve sustainability.[footnoteRef:38] [38:  UNEP–UNOPS–ILO–ITC ILO, Buying for a Better World, 13.] 


The Guide explains also how to apply sustainability principles at each stage of the procurement process, namely procurement planning, requirement definition, sourcing, evaluation and contract management. As a key point, it is stressed that, beyond good SPP policies, ‘specific expert advice should be integrated into the procurement cycle, so as to improve delivery of the planned sustainable outcome’.[footnoteRef:39]  [39:  UNEP–UNOPS–ILO–ITC ILO, Buying for a Better World, 33.] 


2.2.  UNEP’s special role

Besides working to recast its own consumption method following SPP principles, the UN is involved in encouraging and helping procuring entities to follow suit. The UN Environment Programme (UNEP) is the leading UN organisation working on SPP and on sustainability issues more generally. A leading early initiative was in the framework of the Marrakech Process, a global multi-stakeholder process to support the implementation of SCP. The Process responds to the call of the Johannesburg Plan of Implementation (World Summit on Sustainable Development 2002) to support the regional and national initiatives to accelerate the shift towards SCP patterns. The first meeting took place in Marrakech, Morocco in June 2003, hence the name of the process. 
In 2005 an international Task Force on SPP was launched at the initiative of the Swiss government in the framework of the Marrakech process. It created an approach for implementing SPP in both developed and developing countries, known as the Marrakech Task Force (MTF) Approach to SPP.[footnoteRef:40] In 2008, the Swiss government and UNEP with the support of the EU Commission and other organisations designed a project to roll out this approach in up to 14 countries worldwide. Among the activities pilot countries were expected to take was the development of technical specifications and other contract conditions incorporating sustainable procurement considerations.[footnoteRef:41] [40:  www.unep.fr/scp/marrakech/taskforces/procurement.htm.]  [41:  E.g. the Plan Nacional de Compras Públicas Sustentables (2012-2016) of Uruguay, available at http://www.unep.fr/scp/procurement/pilotcountries/files/UruguaySPPAP.pdf ; see also G Clark, ‘Evolution of the global sustainable consumption and production policy’, 495.] 

The mandate of the MTF on SPP ended in 2011 and UNEP is now the custodian of the MTF Approach to sustainable public procurement.[footnoteRef:42] Taking stock of that approach, in 2012 UNEP published the ‘Sustainable Public Procurement Implementation Guidelines’ providing advice on steps to adopt SPP practices based on practical experience in applying the MTF on SPP approach in a number of countries.[footnoteRef:43] [42:  http://www.unep.fr/scp/procurement/docsres/.]  [43:  Available at http://www.unep.fr/scp/procurement/docsres/projectinfo/unepimplementationguidelines.pdf.] 

More recently, UNEP has launched a specific SPP program as part of the 10YFP initiative.[footnoteRef:44] Among the different activities undertaken the 2015 SPP principles deserve specific mention.[footnoteRef:45] They have been developed to guide both law and policy makers. Finally (so far) in 2017 UNEP published its second ‘Global Review of Sustainable Public Procurement’ examining the state of SPP policies and practices undertaken by national governments worldwide in the previous five years based on research conducted between 2015 and 2016 among 41 national governments and more than 200 SPP stakeholders.[footnoteRef:46] [44:  http://drustage.unep.org/ar/node/2058.]  [45:  http://www.oneplanetnetwork.org/sites/default/files/10yfp-spp-principles.pdf. ]  [46:  Available at https://wedocs.unep.org/bitstream/handle/20.500.11822/20919/GlobalReview_Sust_Procurement.pdf?sequence=1&isAllowed=y. ] 


2.3.  From SPP reluctance to SPP promotion: the case of the UNCITRAL Model Law on Public Procurement

The United Nations Commission on International Trade Law (UNCITRAL) has adopted the ‘Model Law on Public Procurement’ (Model Law) in 2011 with the purpose of modernizing and harmonizing national public procurement laws and regulations.
As to the SPP, under the so-called ‘socio-economic policies’, article 2(o) refers to the ‘environmental, social, economic and other policies […] authorized or required by the procurement regulations or other provisions of law’ of a certain State ‘to be taken into account by the procuring entity in the procurement proceedings’. This definition is ‘not intended to be open-ended’ and has the purpose of ensuring that ‘socioeconomic policies (a) are not determined on an ad hoc basis by the procuring entity, and (b) are applied across all government purchasing, so that their costs and benefits can be seen’.[footnoteRef:47] [47:  UNCITRAL, Guide to enactment of the UNCITRAL Model law on Public Procurement (2012), 59.] 

Accordingly, article 9 of the Model Law allows procuring entities to impose environmental qualifications, and ethical and other standards that could include fair trade requirements in the qualification criteria. More specifically, as the procuring entity considers appropriate and relevant in the circumstances of the particular procurement, suppliers or contractors shall, among others:

have the necessary professional, technical and environmental qualifications, professional and technical competence, financial resources, equipment and other physical facilities, managerial capability, reliability, experience and personnel to perform the procurement contract;
[and] meet ethical and other standards applicable in this State.

Although this recognition, socio-economic policies seem to be still under suspicion. In fact, while opening up domestic public procurement to international competition is explicitly mentioned by the Model Law as a goal for public procurement system, enhancing sustainability is not. In fact, as it is well known, the Model Law contains ‘procedures and principles aimed at achieving value for money and avoiding abuses in the procurement process. The text promotes objectivity, fairness, participation and competition and integrity towards these goals’.[footnoteRef:48] [48:  http://www.uncitral.org/uncitral/en/uncitral_texts/procurement_infrastructure/2011Model.html.] 

Moreover, many sections of the Guide to enactment of the UNCITRAL Model Law witness a worry that SPP might hinder fair competition and international trade. More specifically, when dealing with socio-economic policies, the Guide to enactment states that ‘the pursuit and implementation of these policies may have an impact on the performance of the procurement system itself, as, in essence, they are implemented through restrictions on competition for a particular procurement’, which ‘can bring additional costs to procurement, as it may increase the ultimate price paid’.[footnoteRef:49] Accordingly, as it involves exceptions to full and open competition, the promotion of socio-economic policies through procurement systems is ‘therefore to be considered an exceptional measure’ under the Model Law.[footnoteRef:50] [49:  UNCITRAL, Guide to enactment, 6, point 14.]  [50:  UNCITRAL, Guide to enactment, 6, point 14.] 


4.4 WTO-GPA: still in denial?

The GPA is a plurilateral agreement within the framework of the WTO, meaning that not all WTO members are parties to the Agreement. At present, the Agreement has 19 parties comprising 47 WTO members (the EU accounting for 28 members). Most of the members are developed countries.[footnoteRef:51] [51:  More information at https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm.] 

The GPA, even in its 2012 revised text (entered into force in 2014), it is still a traditional trade liberalisation instrument. It does not address the issues facing sustainable procurement, and this is potentially hindering the development of this area of the law at national level.[footnoteRef:52] [52:  See JJ Pernas-García, Contratación pública verde, (Madrid, La Ley, 2011) 38 ff; S Arrowsmith, ‘Application of the EC Treaty and Directives to horizontal policies: a critical view’ in S Arrowsmith and P Kunzlik (eds) Social and Environmental Policies in EC Procurement Law: New Directives and New Directions (Cambridge University Press, 2009), 248.] 

Among the work programmes the GPA parties have agreed to undertake and which will influence the future evolution of the GPA, one is focusing on SPP. The 2012 decision initiating the SPP work program still belies concerns that shifting the focus on sustainability will hinder the more traditional goals and instruments linked to market liberalisation.
The 2012 decision indeed recognises that several Parties to the GPA ‘have developed national and sub-national sustainable procurement policies’. However, it reaffirms ‘the importance of ensuring that all procurement is undertaken in accordance with the principles of non-discrimination and transparency as reflected in the Agreement’. On these bases the work programme shall focus on:

(a) the objectives of sustainable procurement; (b) the ways in which the concept of sustainable procurement is integrated into national and sub-national procurement policies; (c) the ways in which sustainable procurement can be practiced in a manner consistent with the principle of ‘best value for money’; and (d) the ways in which sustainable procurement can be practiced in a manner consistent with Parties’ international trade obligations.

The mission is to ‘identify measures and policies that it considers to be sustainable procurement practiced in a manner consistent with the principle of best value for money and with Parties’ international trade obligations and prepare a report that lists the best practices of the measures and policies’.[footnoteRef:53] [53:  The full text is available at https://www.wto.org/english/tratop_e/gproc_e/annexe_e.pdf.] 


4.5 The OECD-MAPS and SPP

In 2017 the OECD Secretary-General Angel Gurría, together with the EU Commissioner for Internal Market, Industry, Entrepreneurship and SMEs Elżbieta Bieńkowska, has affirmed that public procurement is ‘not a back-office function anymore, but a crucial pillar for delivering government services, and a strategic one for tackling climate change’.[footnoteRef:54] Similarly, the 2015 recommendation of the OECD Working Party on Leading Practitioners on Public Procurement (LPP) refers to public procurement as a tool to deliver what are (still often) called secondary policy objectives such as ‘sustainable green growth, the development of small and medium-sized enterprises, innovation, standards for responsible business conduct or broader industrial policy objectives’.[footnoteRef:55] [54:  https://www.iisd.org/blog/how-implement-strategic-smart-sustainable-public-procurement.]  [55:  OECD, Recommendation of the Council on Public Procurement (2015). See also https://www.iisd.org/blog/how-implement-strategic-smart-sustainable-public-procurement.] 

However, for a long time the OECD ‘Methodology for Assessing Procurement Systems’ (OECD-MAPS), which is the common benchmarking tool analysing strengths and weaknesses of national public procurement systems, has not addressed issues relevant for SPP. As a consequence, the concept of SPP has mainly been neglected. This has been true especially for public procurement reforms in developing countries.[footnoteRef:56]  [56:  R Roos, Sustainable Public Procurement, LXXVI (Annexes).] 

Initially developed in 2003/2004, the OECD-MAPS has been revised between 2015 and 2018 in order to ‘respond to current public procurement challenges, the evolution of international standards and country demands’[footnoteRef:57] in line with the UN SDGs and, especially SDG 12 calling for the promotion of sustainable procurement practices. The new 2018 OECD-MAPS has been defined by the OECD itself as ‘a universal tool to catalyse and accelerate the implementation of modern, efficient, sustainable and more inclusive public procurement systems in all countries’.[footnoteRef:58] According to this, value for money has been expressly linked to ‘the basic goal’ that every procurement system should achieve by ‘providing the required goods, works, and services in an economic, efficient, effective and sustainable way’.[footnoteRef:59] [57:  http://www.oecd.org/gov/ethics/public-consultation-methodology-assessing-procurement-systems.htm.]  [58:  http://www.oecd.org/gov/ethics/public-consultation-methodology-assessing-procurement-systems.htm.]  [59:  OECD-MAPS, Methodology for Assessing Procurement Systems, (2016), 2, available at: http://www.oecd.org/gov/ethics/public-consultation-methodology-assessing-procurement-systems.htm.] 

A direct reference of SPP is made in the first pillar (of four) focussed on the national ‘legal, regulatory, and policy framework’, which analyses if and to what extent the legal framework reflects the country’s secondary/horizontal policy objectives (e.g. SD) and international obligations. More specifically, the new sub-indicator 3(a) entitled ‘Sustainable Public Procurement (SPP)’ assesses whether:

a) the country has adopted a policy and an implementation plan to implement Sustainable Public Procurement (SPP) in support of national policy objectives, b) the legal and regulatory framework includes provisions on the inclusion of sustainability criteria in public procurement; and c) those provisions are balanced against primary objectives of public procurement and ensure value for money.[footnoteRef:60] [60:  OECD-MAPS, 31, available at: http://www.oecd.org/gov/ethics/public-consultation-methodology-assessing-procurement-systems.htm.] 


In other words, SPP should be ‘embedded in programs that are part of the country’s sustainable development strategy’ and the horizontal objectives should be ‘consistent with primary objectives of public procurement such as economy, efficiency, and transparency’.[footnoteRef:61] What is most interesting is that sub-indicator 3(a) explicitly requires, among others, that the national framework is based on a ‘well-balanced application of sustainability criteria to ensure value for money’. In this context, horizontal policies objectives are defined as being: [61:  OECD-MAPS, 31, available at: http://www.oecd.org/gov/ethics/public-consultation-methodology-assessing-procurement-systems.htm.] 


[A]ny of a variety of objectives of an economic, environmental and social nature (such as sustainable green growth, the development of small and medium-sized enterprises, innovation, standards for responsible business conduct or broader industrial policy objectives), which governments increasingly pursue through use of procurement as a policy lever (sometimes referred to as ‘secondary’ policies, in contrast with the so-called ‘primary’ objectives of delivering goods and services in a timely, economical and efficient manner).

Sub-indicator 3(a) also mentions some key factors that should be taken into account when focusing on SPP implementation, namely:

the capacity and training/development needs of the procurement workforce, the development and application of new tools and techniques, prioritisation of measures, impact assessment methodologies to measure the effectiveness of SPP, and the provision of guidance material. It is also necessary to decide which institution is best suited to manage and oversee the nationwide deployment of SPP and/or whether new institutions need to be established (e.g. certification institutions or product-testing facilities).

The sub-indicator 3(a) finally refers to a specific SPP supplementary module (in addition to the OECD-MAPS),[footnoteRef:62] showing that SPP is increasingly considered as a (more and more crucial) component of public procurement systems, even if it always has to be balanced with value for money and efficiency considerations.[footnoteRef:63] [62:  http://www.mapsinitiative.org/methodology/.]  [63:  http://www.mapsinitiative.org/methodology/.] 


4.6. Multilateral Development Banks (MDBs): how far are they going with SPP in developing countries?

As already mentioned, the SPP goal reflects the need to spread sustainable development considerations in all public policies (including public procurement) at all levels in order to make sustainable development a more effective tool. However, SPP goal is still in potential conflict with other aims, such as ensuring competition, integrity and public savings as far as possible.[footnoteRef:64] A sound public spending is usually the core objective of public procurement policies. This is true especially when it comes to MDBs. Considering that they basically provide funding to States which in turn enter into public procurement processes, MDBs have the strong interest to make sure that this money is properly and efficiently spent. As a consequence, sustainability dimensions has often been left out from their public procurement policies.  [64:  R Caranta, ‘Sustainable Procurement’, in M Trybus, R Caranta, G Edelstam (eds), EU Public Contract Law. Public Procurement and Beyond (Brussels, Bruylant, 2014); A Sanchez-Graells, Public procurement and the EU competition rules, (Oxford, Hart Publishing, 2015); G Piga and T Tatrai, ‘Supporting social considerations through public procurement: economic considerations’, in G Piga and T Tatrai (eds), Public procurement policy, (London, Routledge, 2016); M Trybus, ‘Supporting social considerations through public procurement: a legal perspective’, in G Piga and T Tatrai (eds), Public procurement policy, (London, Routledge, 2016); C McCrudden, Buying social justice: equality, Government Procurement, and Legal Change, (New York, Oxford University Press, 2007).] 

For instance, the World Bank (WB) has only recently developed a specific ‘Procurement Guidance on Sustainable Procurement’.[footnoteRef:65] Adopted at the end of 2016, the Guidance illustrates how sustainability priorities can be reflected at each stage of a public procurement process financed by the Bank itself through an Investment Project Financing (IPF), the purpose of which is to promote poverty reduction and SD.[footnoteRef:66] In this framework, procurement is described as supporting ‘borrowers to achieve value for money (VfM) with integrity in delivering sustainable development’.[footnoteRef:67] Despite SD seems to be designed as being the final objective of an IPF, it is still not considered as a must-have component of a ‘good’ public procurement and neither as a Bank’s core procurement principle (unlike value for money, economy, integrity, fit for purpose, efficiency, transparency and fairness).[footnoteRef:68] Moreover, the integration of SD in public procurement is ‘at the Borrower’s discretion’[footnoteRef:69] and must be ‘agreed with the Bank itself’ (point 5.2 of WB Procurement Regulation). This approach may be explained by the difficulties that Borrowers (generally, developing countries or upper middle-income economies) face in adopting SPP. Challenges may be linked to several different factors, such as – among others – the market (un)readiness and/or (un)responsiveness in relation to the sustainability needs in developing countries. [65:  The World Bank (WB), Procurement Guidance on Sustainable Procurement. An introduction for practitioners to sustainable procurement in World Bank IPF projects (2016), available at http://pubdocs.worldbank.org.]  [66:  WB, Procurement Guidance on Sustainable Procurement. Investment Project Investment (IPF) is defined as follows: “the Bank’s financing of investment projects that aims to promote poverty reduction and sustainable development. IPF supports projects with defined development objectives, activities, and results, and disburses the proceeds of Bank financing against specific eligible expenditures”.]  [67:  WB, Procurement Guidance on Sustainable Procurement, 1. See also WB, Project Procurement Strategy for Development. Short Form Detailed Guide (2016).]  [68:  WB, Procurement Guidance on Sustainable Procurement. This is set out in detail in Section III. C of the Bank Policy: Procurement in IPF and Other Operational Procurement Matters and confirmed in the Procurement Guidance on Sustainable Procurement as well.]  [69:  WB, Procurement Guidance on Sustainable Procurement, 3. ] 

The 2016 WB ‘Procurement Guidance on SPP’ is an example of the growing global attention to the ‘three-dimensional thinking’ in public procurement.[footnoteRef:70] However, if it explains how to include SPP considerations in different stages of the public procurement process, it remains reluctant as to making room for sustainability among key public procurement principles. Even worse, SD has been listed among the ‘procurement arrangements that are inherently risky’ (Section 3.1, Annex 2) and for which a prior review is required even for procurements below the applicable mandatory thresholds (this together with ‘the use of negotiations in a competitive procurement process for goods, works and non-consulting services, BAFO, competitive dialogue, and the application of sustainable procurement’). [70:  WB, Procurement Guidance on Sustainable Procurement, 3.] 

A similar approach is shared by the African Development Bank (AfDB). According to the 2015 AfDB ‘Procurement Policy for Bank Group Funded Operations’, good procurement can facilitate the realization of ‘socio-economic and environmental sustainability policy objectives’ at the national level. If this does not clearly take into account the possibility that good public procurement might be SPP, it is still the first step in recognising the SPP role in national public procurement. This is stated by paragraph 1.6.6 of the 2015 AfDB ‘Methodology for Implementation of the Procurement Policy’, which recognizes that ‘many of its Borrowers have developed policies to promote sustainability with a view to improve the lives and well-being of their citizens, or to protect the environment’, through the use ‘of environmental and socially responsible procurement (ESRP), preference margins, local content, set asides, offsets, provisions in labour laws to encourage fair-wages and gender sensitive policies’. 
Although the AfDB recognises the SPP benefits as ‘not limited to the procurement entity or the end users’ but going ‘beyond to communities and the public at large', it keeps a suspicious-looking attitude vis-à-vis SPP. Indeed, the AfDB must ensure that borrowers’ requests for inclusion of sustainability requirements meet two criteria, namely: i) requests have to be ‘consistent with its own policies; and ii) they do not adversely impact the procurement principles’ (paragraph 1.6.6 of the 2015 AfDB ‘Methodology for Implementation of the Procurement Policy’).
The WB’s and the AfDB’s examples show that SPP is turning into one of those procurement considerations that cannot be totally overlooked. This also applies to developing countries. However, in relation to developing countries, two main limits are evident: on the one hand, there are reality-based limits (e.g. the market unreadiness and/or unresponsiveness in relation to the sustainability needs) and, on the other hand, MDBs’ reluctance-oriented limits. Since MDBs have the strong interest to make sure that their money is properly and efficiently spent, ‘a right balance’ is generally required ‘between considerations of competition, fairness and transparency while ensuring that the other national objectives of sustainability and socioeconomic development are also taken into account’.[footnoteRef:71] In other terms, the priority seems to be here the consideration of the transactional costs and efficiencies at every stage of the procurement in order to ensure decisions that optimize value for money. [71:  Paragraph 3.1.2 of the AfDB Methodology for Implementation of the Procurement Policy.] 


4.7. The EU: sustainability promoted to strategic goal of public procurement

EU institutions act as contracting authorities. However, the EU is much more relevant in that it lays the rules under which public procurement is managed in the Member States. This is where we will start, closing this sub-paragraph with the EU law applicable to EU institutions as contracting authorities.
The different considerations relating to the environment, to social policy, and to SMEs – or at least the first two – have traditionally been labelled as secondary considerations in opposition to economic efficiency being the primary objective of public procurement legislation and policy. The chosen adjective implied passing a judgment on relevance and was challenged. The term ‘horizontal policies’ was the suggested alternative.[footnoteRef:72] The 2011 Commission ‘Green Paper on the modernisation of EU public procurement policy. Towards a more efficient European Procurement Market’ instead referred to ‘complementary objectives’, in a way putting sustainability on the same footing as other objectives, including economic efficiency.[footnoteRef:73] [72:  S Arrowsmith and P Kunzlik, ‘Public procurement and horizontal policies in EC law: general principles’, in S Arrowsmith and P Kunzlik (eds), Social and Environmental Policies in EC Procurement Law (Cambridge, Cambridge University Press, 2009), 35 ff; see also, highlighting the difficulty to distinguish between the two sets of considerations, M Comba, ‘Green and Social Considerations in Public Procurement Contracts: A Comparative approach’, in R Caranta and M Trybus (eds), The Law of Green and Social Procurements in Europe (Copenhagen, DJØF, 2010) 307 f.]  [73:  COM (2011) 15 def.] 

The Green paper opens with a reference to the Europe 2020 strategy for smart, sustainable and inclusive growth.[footnoteRef:74] Public procurement is said to play a key role in this by a) improving framework conditions for business to innovate, making full use of demand side policy; b) supporting the shift towards a resource efficient and low-carbon economy, for instance ‘by encouraging wider use of green public procurement’, and finally c) improving the business environment, especially for innovative SMEs.[footnoteRef:75] [74:  COM (2010) 2020.]  [75:  R Caranta, ‘The changes to the public contract directives and the story they tell about how EU law works’ (2015), in Common Market Law Review, 394.] 

While the 2004 public procurement directives took stock from the early case law and allowed some scope for SPP,[footnoteRef:76] the 2014 reform package, again building on a most relevant judgment of the Court of Justice,[footnoteRef:77] much strengthened the provisions on SPP, including adding brand new rules on life cycle costing and making the use of ecolabels easier.[footnoteRef:78] [76:  JJ Pernas-García, Contratación pública verde, (Madrid, La Ley, 2011); R Caranta, ‘Sustainable Public Procurement in the EU’, in R Caranta and M Trybus (eds), The Law of Green and Social Procurements in Europe (Copenhagen, DJØF, 2010), 15; S Arrowsmith and P Kunzlik, ‘Public procurement and horizontal policies in EC law’, 30 ff; C McCrudden, Buying social justice, 97 ff.; J Arnould, ‘Secondary Policies in Public Procurement: The Innovations of the New Directives’ (2004) in Public Procurement Law Review, 187.]  [77:  Case C-368/10, Commission v. Netherlands (Max Havellar) ECLI:EU:C:2012:284. ]  [78:  See the works collected by B Sjåfjell, ‎A Wiesbrock (eds) Sustainable Public Procurement Under EU Law (Cambridge, Cambridge University Press, 2016); see also DC Dragos and B Neamtu, ‘Sustainable public procurement in the EU: experiences and prospects’ in F Lichère, R Caranta, S Treumer (eds), Modernising Public Procurement: The New Directive (Copenhagen, DJØF, 2014) 302 ff.] 

In a limited number of cases EU goes beyond enabling contracting authorities to buy sustainable goods and services and direct them to do so.[footnoteRef:79] This is the case for instance with Regulation (EC) No 106/2008 (so called EU Energy Star Regulation), which introduced obligations on contracting authorities to require in their public contracts a certain level of energy efficiency, and with Directive 2009/33/EC on promotion of clean and energy-efficient vehicles introduced obligations on contracting authorities to take energy or other environmental impacts into account in their public procurement decisions.[footnoteRef:80]  [79:  COM (2011) 15 final, p. 41 ff; see the discussion by P Trepte, ‘The Contracting Authority as Purchaser and Regulator: Should the Procurement Rules Regulate what we Buy?’ in GS Ølykke, C Risvig-Hansen & CD Tvarnø (eds), EU Public Procurement (Copenhagen, DJØF, 2012), 85.]  [80:  https://epthinktank.eu/2018/02/02/review-of-the-clean-vehicles-directive-eu-legislation-in-progress/.] 

Other measures call on the public sector to play an exemplary role in the field of energy efficiency (Directive 2012/27/EU on energy efficiency) and by promoting resource-efficient public buildings for instance because of low or zero primary energy consumption (Directive 2009/28/EC on the promotion of the use of energy from renewable sources and Directive 2010/31/EU on the energy performance of buildings).[footnoteRef:81] [81:  Rec. 95 of Dir. 2014/24/EU, see also Rec. 100 of Dir. 2014/25/EU; see DC Dragos and B Neamtu, ‘Sustainable public procurement in the EU’, 310 ff, also for further references.] 

The SPP provisions in Directive 2014/24/EU, including those on labels and on life cycle costing, have been mostly duplicated in the Financial Regulation applicable to the general budget of the Union and its rules of application last reformed in 2018.[footnoteRef:82] Articles 160 and following of the Financial Regulation regulate contracts financed in whole or in part by the EU budget. This include external action contracts to which the Procedures and Practical Guide (PRAG) applies, namely to both procurement and grant award procedures applying to EU external actions financed from the general budget of the Union and the European Development Fund (the EDF).[footnoteRef:83] [82: ]  [83:  See art. 1.1. of the PRAG.] 


3. Measuring sustainability	Comment by Anna La Chimia: thease will need renumbering, sorry. 

There is much discussion as to efficiency – or even effectiveness – of multiple goals public procurement goals.[footnoteRef:84] The debate has distinct political overtones and the limited data available, especially concerning social considerations, makes it difficult to validate conflicting claims.[footnoteRef:85] This notwithstanding, the amount of data available is growing, especially concerning traditional sectors such as construction.[footnoteRef:86]  However, benefits of sustainable public procurement are said to include spill over effects on general well-being and market readiness to supply for instance greener alternatives. These benefits are harder to quantify (but not impossible).[footnoteRef:87] 	Comment by Anna La Chimia: goals is repeated. one of the two needs deleting [84:  See for instance the divergent appraisals in the contributions collected at the initiative of the Konkurrensverket/Swedish Competition Authority in The Cost of Different Goals of Public Procurement (Västerås, Västra Aros, 2012).]  [85:  See however the recent work by A Aschieri, Public-Private Partnership and Sustainable Development in the European Union (Mastricht-Turin, Datawyse/Universitaire Pers Maastricht, 2017).]  [86:  E.g. AX Sanchez, L Lehtiranta, KD Hampson, R Kenley, ‘Evaluation framework for green procurement in road construction’ (2014) 3/2 Smart and Sustainable Built Environment, 153-16.]  [87:  E.g. T Simcoe and MW Toffel, ‘Government Green Procurement Spillovers: Evidence from Municipal Building Policies in California’ (2014) 68/3 Journal of Environmental Economics and Management 411–434.] 

Principle 6 of UNEP’s 2015 SPP principles states that “SPP monitors its outcomes and results. Continuous improvement is only possible if the outcomes delivered through SPP are known. Using monitoring and evaluation systems to measure outcomes is essential for tracking progress as well as identifying areas for improvement. Outcomes can include environmental performance such as reduced emissions, reduced material use and reduced waste generation; economic outcomes such as cost savings (including non-tangible benefits and costs), job creation, wealth creation, and transfer of skills/technology; and social outcomes such as minority empowerment, poverty reduction, and good governance”.[footnoteRef:88]	Comment by Anna La Chimia: has this been analysed above/ I can’t remeber anymore, if so please add (see above section xx) 

however, given that above you refer to many SPP policies adopted by international organizations I think you need to wexplain why you refer to this and not to any other . the justification would be very striong f, for example, this was the only instrument referring to measurement and monitoring [88:  http://www.oneplanetnetwork.org/sites/default/files/10yfp-spp-principles.pdf] 

Also objectivity is an explicit requirement for addressing sustainability concerns in some regional framework for public procurement. This is for sure the case with the EU. For instance, article 68 of Directive 2014/24/EU on life-cycle costing – LCC provides that the method used for the assessment of costs imputed to environmental externalities shall be based on objectively verifiable criteria.[footnoteRef:89] Objectivity is however implicit in the general principles framing public procurement, such as non-discrimination, equal treatment and transparency.[footnoteRef:90] [89:  See D Dragos and B Neamtu ‘Sustainable Public Procurement: Life Cycle Costing (LCC) in the New EU Directive Proposal’ (2013), in Eur. Publ. Priv. Partnership Law Rev. 19.]  [90:  C Bovis, EU Public Procurement Law (Elgar, Cheltenham, 2012), 48.] 

Enhancing objectivity in assessing and measuring the benefits of SPP is probably needed to make SPP itself acceptable from an international trade law point of view.
Life cycle assessment – LCA and LCC represent important steps in the objectivisation of sustainable purchase. The development of the international standards for LCA (ISO 14040:1997, ISO 14041:1999, ISO 14042:2000, ISO 14043:2000) was an important step to consolidate procedures and methods of LCA. Their contribution to the general acceptance of LCA by all stakeholders and by the international community was crucial. Already in 2006 new international standards of LCA, i.e. the new ISO 14040 and ISO 14044, were introduced. LCC requires an additional step which is probably essential to meet objectivity obligations.
These specific documents are since 2017 supplemented by ISO 20400:2017. This provides guidance to organizations, independent of their activity or size, on integrating sustainability within procurement, as described in ISO 26000.
LCC-based labels, allowing easy assessment of the environmental or social quality of goods and services, are expected to go a long way into making SPP attractive for procurement officials, including in developing countries were those officials might be not as professionalised as elsewhere.[footnoteRef:91] [91:  Professionalisation has wide importance in developing countries (and beyond) NP Mrope, ‘The effect of professionalism on performance of procurement function in the public sector: Experience from the Tanzanian public entities’ (2017) 5/6 International Journal of Business and Management Review 48-59.] 


4. Conclusions: The way forward.

SPP has made enormous progress in past decade. Still lot needs to be done. This both at policy level and through a workable SPP toolkit.
At the highest policy level, SDG 12 gives a special attention to green concerns even more so than to social issues. Reducing resource use, degradation and pollution is likely to be its core target. In fact, if the promotion of human and labour rights along global supply chains is not explicitly taken into account, supply chains are mentioned as to the prevention of food losses.
Therefore, when dealing with public procurement, a holistic approach should be used by going beyond the specific reference of SPP in SDG 12. The implementation of SPP seems to be strongly linked to other goals, such as SDG 8 on decent work and economic growth, SDG 9 on industry, innovation, and infrastructure, and SDG 11 on sustainable cities and communities. For instance, although no reference is made to SPP in SDG 8, SPP might play a pivotal role in requiring businesses to create the conditions that allow people to have quality jobs that stimulate the economy while not harming the environment.[footnoteRef:92] The same is true for SDG 9, under which SPP could be crucial in relation to investments in infrastructure, transport, irrigation, energy and information and communication technology, as well as for SDG 11 focusing on efficient urban planning and management practices in order to deal with the challenges brought by urbanization.[footnoteRef:93] [92:  https://www.un.org/sustainabledevelopment/economic-growth/. SDG 8 provides that a continued lack of decent work opportunities, insufficient investments and under-consumption lead to an erosion of the basic social contract underlying democratic societies: that all must share in progress.]  [93:  https://www.un.org/sustainabledevelopment/cities/.] 

	Concerning means to translate policy into SPP practice, and going beyond guidance documents, further developing LCA, LCC and labels is seen as the most effective tool in leading to the uptake of SPP.
	This should take into account the special needs of developing countries. One way would be to promote short supply chains but insist on environmentally and socially responsible production standards. This, breaking with de facto tied aid favouring firms from the donors’ countries, might contribute to make SPP solutions familiar to local procurement officials while at the same time widening the production base for sustainability-oriented industry.
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